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Excerpts From the 70th Annual Report 
of the I. C. C. 


The Interstate Commerce Commission has released its 70th Annual 
Report to Congress. 

It is important to keep in mind that this is an independent agency— 
an arm of Congress—which reports direct to the parent organization 
from whence it gets its authority. In recent years a feeling has grown 
that efforts are being made in some quarters to bring more and more 
executive authority on the independent agencies of the Government. 
Those interested in keeping these independent agencies clear of entangle- 
ments must be ever watchful of proposals coming from groups which 
seek to create agencies which will usurp some of the authority of the 
Commission and perhaps other agencies dealing with matters of public 
interest. 

The 70th Annual Report is of importance to all who practice before 
the Interstate Commerce Commission. It not only reviews its work for 
the past year in detail, but also sets out reasons why there should be 
changes in the laws under which it operates. It reviews, under the 
heading Practice and Procedure, certain outstanding court decisions and 
then follows with twenty-six specific recommendations for changes in the 
laws and the reasons therefor. 

Those pertinent sections of the report are reproduced here: 


Practice and Procedure 


Several important practices were instituted during the year to 
reduce the total time required for processing applications for operating 
authorities to final decisions. One of the most important is the new, 
abbreviated type of final report in motor-carrier proceedings which 
adopts, where possible, the hearing officer’s statement of facts and deals 
principally with the exceptions and the conclusions reached. Use of 
this type of report has resulted in elimination of much of the backlog 
of formal cases pending decision, and has met with the approval of the 
parties to our proceedings and of the transportation industry in general. 

Motor finance cases formerly were handled through use of a pro- 
posed report of an examiner. This method required a formal report by 
division 4, regardless of whether exceptions were filed. The use of 
proposed reports was discontinued in March 1956, and the recommended 
report and order procedure was adopted as to all motor finance cases. 
As a result, most of the cases handled without an oral hearing, as well 
as a number of those formally heard and opposed, have been disposed 
of promptly when recommended orders to which no exceptions were 
filed were permitted to become effective as our orders. Orders thus be- 
coming effective constitute 50 percent of all finance cases handled under 
this procedure. This change has resulted in more expeditious overall 
handling of finance cases. 


—465— 
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Unprotested applications for operating authority have been handled 
effectively without an oral hearing. On October 1, a new procedure was 
made effective whereby hearing dates for other motor-carrier applica- 
tions are made known by publication in the Federal Register along with 
the applications. Interested parties thus are given notice of the issues 
and the time and place of the hearing. Protests are not required to be 
filed, but any person who desires to intervene at the hearing must so 
notify us and the applicant 10 days prior to the hearing date. This 
procedure should result in a substantial reduction in the time between 
filing of the application and assignment of the hearing. It also continues 
the handling of applications without oral hearing, and the time of 
processing such applications also should be reduced materially. 

All of these procedures are designed to enable us to consider and 
dispose of motor-carrier matters expeditiously and at the least possible 
expense and inconvenience to us and to the parties. For the purpose 
of achieving the same results, we are continually searching for new 
practices and procedures, with emphasis on simplification of application 
forms and speed in reaching final decisions. In the latter connection, 
time for filing petitions for reconsideration or rehearing after a final 
Cecision was reduced from 60 to 30 days effective June 21, 1956, in all 
motor-carrier proceedings. 

In addition, we made continued progress in the use of the modified 
procedure method for handling the large volume of motor carrier rate 
proceedings and thereby simplified and expedited the processing of such 
cases. Indications are, however, that we probably have reached a peak 
in the percentage of motor carrier investigation and suspension pro- 
ceedings adapted to modified procedure. As noted in the chapter, 
Rate Proceedings and Other Rate Activities, the number of such pro- 
ceedings assigned for handling by modified procedure has increased from 
50 percent in 1953 to approximately 90 percent in the current year. 

We also amended rules 15, 21 (b), 22 (a), 22 (b), 23 (ce), 101 (e), 
and 101 (f) of our General Rules of Practice. A great many other 
modifications, dictated by experience and changing conditions, have 
been made in the general rules, since they were published in pamphlet 
form in 1942. Some of these amendments were proposed by practi- 
tioners, some were suggested by individual Commissioners and others 
were the results of recommendations made by our staff personnel. 
Therefore, a pamphlet containing the present rules, with all changes 
since 1942 incorporated in the new publication, will be issued in the 
near future. 

Amendments also were made in some of the special rules, the most 
significant of which pertains to publication of hearing dates in the 
Federal Register, as discussed above. 

We noted in our last report that one of the proposals before us 
contemplated a complete revision of the rules, together with certain 
changes in our organization and assignments of work. This proposal 
was docketed as Ex Parte No. 195, Revised Rules of Procedure Before 
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the Commission. The date by which interested parties may file written 
statements was extended by our order of December 28, 1955, until 
further order, and the matter is pending. 


Admissions to Practice 


During the year, 1,248 applicants were admitted to practice. Of 
this number, 514 or 41.2 percent, were members of the bar of the highest 
court of their respective States. The remaining 734, or 58.8 percent, 
were nonlawyers who were admitted upon successful completion of the 
written examination which we conduct twice a year. 

Of the 1,194 nonlawyers who took the written examination during 
the year, 731, or 61.2 percent, passed. The number who took the exami- 
nation in the preceding year was 1,129. The 61.2 percent who were 
successful on the examination compares with 57.8 percent who were 
successful in 1955. 

A total of 25,920 have been admitted to practice since our bar was 
established on September 1, 1929. Of these, 16,730, or 66.6 percent, 
were admitted as attorneys, while 8,676, or 33.4 percent have been ad- 
mitted as nonlawyers. 


Litigation and Adjudication 


We anticipate that certain court decisions during the year, on 
appeals from our orders, will have a long-range effect upon the Nation’s 
public transportation system which would be contrary to the public in- 
terest. We refer particularly to decisions relating to the scope of the 
exemption from motor-carrier regulation for agricultural commodities 
and the distinction between contract and common carriers by motor 
vehicle. 

Most of our orders are subject to judicial review. Although only 
a small percentage are challenged in the courts, such litigation often 
results in decisions interpreting in significant respects the statutes we 
administer. When such a decision, in our judgment, will have an ad- 
verse effect upon the public interest, we recommend corrective legislation. 
We have done so in connection with the matters discussed above and 
certain other questions in the final chapter of this report. 

Our staff of 10 attorneys in the Office of the General Counsel was 
eoncerned during the year with the disposition of 52 cases in various 
Federal courts. 

During the year, 64 cases involving our orders or requirements were 
instituted in the courts, while 57 had been pending on October 31, 1955. 
Of the total, 52 were concluded, leaving 69 cases now pending. Eleven 
of the pending cases are in the Supreme Court of the United States, 
1 in a court of appeals, and 57 in the district courts of the United States. 

Cases submitted to and decided by the Supreme Court numbered 
18, while 2 were concluded in the courts of appeals and 32 in the district 
courts. 

Summaries of these cases are shown in appendix B, while some of 
the more important court decisions are discussed below: 
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The Agricultural Commodity Exemption 


The Supreme Court decided 2 cases involving our interpretations 
of section 203 (b) (6) of the act (49 U. S. C. 303 (b) (6)). In one, the 
Court, by a 5-4 decision, affirmed a district court decision to the effect 
that fresh and frozen dressed poultry are exempt ‘‘agricultural com- 
modities’’ within the meaning of that section.5 The majority held 
that the exemption continues to apply as long as the ‘‘commodity retains 
a continuing substantial identity’’ through the processing stage. In 
the other, the Court held that our determinations in Docket No. MC-C- 
968, Determination of Exempted Agricultural Commodities, are in sub- 
stance a declaratory order subject to review, and ‘‘that the district court 
should adjudicate the merits,’’ thereby reversing the district court, 
which had held that they are not reviewable.’* The district court heard 
the case on its merits September 13, 1956, but has not yet rendered its 
decision. 

A district court, in a case which also involves our interpretation of 
this section, held that frozen fruits and vegetables are exempt ‘‘agri- 
eultural commodities.’"**7 This decision was appealed by us to the 
Supreme Court, where it is now pending. (See also Legislative Rec- 
ommendation No. 5, p. 162). 


Definition of Contract Motor Carrier 


In a case involving the definition of contract carriage by motor 
vehicle in section 203 (a) (15) (49 U. S. C. 303 (a) (15)) a Supreme 
Court majority held, contrary to our view, that active solicitation of 
business within the bounds of its permit by a contract motor carrier 
does not support a finding of a holding out to serve the general public, 
and that, if, as we have construed the section, ‘‘specialization”’ is a 
requirement under the definition, that requirement is satisfied where 
the carrier transports only strictly limited types of steel products under 
individual and continuing contracts with a comparatively small number 
of shippers throughout a large area.’® This decision, which curtails our 
ability to carry out the national transportation policy, indicates a serious 
need for clarifying legislation. (See Legislative Recommendation No. 6, 
p. 162). 


The Bulk Commodity Exemption 


The Supreme Court affirmed a decision by a district court upholding 
our decision that transportation upon inland waterways of scrap iron 





15 East Texas Motor Freight Lines et al. v. Frozen Food Express et al., 351 
U. S. 49, opinion below 128 F. Supp. 374; (East Texas Motor Freight Lines, Inc., 
et al. v. Frozen Food Express, Docket No. MC-C-1605, 62 M. C. C. 646). 

16 Frozen Food Express et al. v. United States, 351 U.S. 40, opinion below 128 
F. Supp. 374; (Determination of Exempted Agricultural Commodities, Docket No. 
MC-C-968, 52 M. C. C. 511). 

17 Home Transfer & Storage Co., Inc. v. United States et al., 141 F. Supp. 599; 
(Home Transfer & Storage Co. Investigation of Operations, Docket No. MC-C-1562, 
63 M. C. C. 785). 

18 United States et al. v. Contract Steel Carriers, Inc., 350 U. S. 409; opinion 
below 128 F. Supp. 25; (Motor Ways Tariff Bureau v. Contract Steel Transp. Co., 
Docket No. MC-C-1354, 62 M. C. C. 413). 
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does not constitute transportation ‘‘in bulk’’ within the meaning of 
section 303 (b) (49 U. S. C. 903 (b)), and therefore is not exempt from 
regulation under part III.” 


Through Routes and Joint Rates 


The Supreme Court set aside a decision in which we held the 
evidence failed to show that refusal of rail carriers to establish through 
routes and joint rates with certain barge lines for barge-rail trans- 
portation of sulphur from Galveston, Tex., to Danville, Ill., while 
participating in such routes and rates with connecting rail lines in 
the movement of this traffic, was not shown to be discriminatory under 
section 3 (4) (49 U.S. C. 3 (4)), and that through routes with the barge 
lines were not desirable or necessary under section 15 (3) or 307 (d) 
(49 U. S. C. 15 (3) or 907 (d)).2° The district court had sustained our 
order, but in reversing it, the Supreme Court stated that the issues in- 
volved were closely related to those in the Mechling case,”! in that there 
was in each ‘‘an attempt to deprive water transportation of one of its 
‘inherent advantages’ * * * by increasing the cost of barge service,’’ 
which, in the instant case, results ‘‘through the device of a joint rate 
allowed carriers by rail, but denied carriers by water.’’ 

The Supreme Court upheld our order directing the Union Pacific 
Railroad Company to establish new through routes and joint rates with 
the Denver & Rio Grande Western Railroad Co. on certain commodities 
moving through the Ogden, Utah, gateway.?? In doing so, it reversed 
the District Court of Colorado, which had held that proof of through 
wartime and emergency shipments pursuant to our service orders and 
of scattered commercial shipments at combination rates established that 
through routes were already in existence. The Supreme Court also re- 
versed the District Court of Nebraska, which had set aside our order 
insofar as it prescribed new through routes and joint rates on shipments 
of certain commodities except those which utilized transit privileges on 
points on the Rio Grande. The Supreme Court held that evidence as to 
shippers’ need for reconsignment privileges at points on the Rio Grande 
at lower joint rates precluded such a narrowing of our order. 


Damage Tolerances on Shell Eggs 


The Supreme Court set aside an order in which we approved certain 
railroad tariffs containing tolerance rules and regulations designed to 
relieve those carriers from any obligation to pay claims for damage to 


19 V. P. Serodino v. United States et al., 350 U. S. 961, rehearing denied, 350 
U. S. 1009; opinion below not yet reported; (Union Barge Line Corp. v. Rose Barge 
Line, | Inc., et al., Docket No. 31147, 292 I. C. C. 681). 

20 Dixie Carriers, Inc., et al. v. United States et al., 351 U. : 56; opinion below 
129 F. Supp. 28; (American oe Line Co., et al. v. C.& E.1.R. R. Co., et all, 
Docket No. 30731, 287 I. C C 40 3). 

21 Interstate Commerce Commission v Mechling, 330 U. S. 567. 

22 United States v. Union Pacific Railroad Co., and United States v. Denver & 
Rio Grande Western Railroad Co., 351 U. S. 321; opinions below 132 F. Supp. 72 
and 131 F. Supp. 372; (Denver & Rio Grande Western Railroad Co. v. Union Pacific 
Railroad Co., Docket No. 30297, 287 I. C. C. 611). 
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shell eggs not caused by the carriers.2* We held that the tolerance per- 
centages, found reasonable in our report, did not limit carrier liability 
in violation of section 20 (11) (49 U. S. C. 20 (11)). The district court 
upheld our order, with one judge dissenting. 

The majority opinion of the Supreme Court, in reversing the deci- 
sion of the lower court, held that the findings in our report were in- 
adequate. 


Intrastate Rates 


An order entered under section 13 (4) (49 U. S. C. 13 (4)) was 
upheld by a district court, and its decision was affirmed by the Supreme 
Court in a per curiam decision.2* The district court, in sustaining our 
order, distinguished the instant case from Mississippi Public Service 
Corp. v. United States et al.25 in which the district court set aside a 
similar order. In the instant case the district court said: 


The case of Mississippi Public Service Corp. v. United States, 124 
F. Supp. 809, upon which plaintiff chiefly relies, was considered and 
quoted from by the Commission but was distinguished on the ground 
that in the present case there was substantial evidence to support 
the finding as to the increased rates producing increased revenue. 


In two other cases, district courts have upheld orders under section 
13 (4) granting increases in intrastate rail rates.2° In each instance, 
the court held that our findings were adequate and that there was sub- 
stantial evidence to support them. An appeal has been taken to the 
Supreme Court in the Utah case. In another case 2’ the district court 
held that we had not accorded plaintiff a proper hearing and remanded 
the proceeding for that purpose. In a case in which our report found 
that Montana intrastate express rates and charges discriminated against 
interstate commerce, but in which we had not entered a final order, 
a district court, in sustaining the administrative action on its merits, 
held that the action brought by a shipper for review of our report was 
not premature and that a shipper had standing to attack our preliminary 
‘‘order.’’28 


28 Utah Poultry & Farmers Cooperatives v. United States et al., 350 U. S. 162; 
- og 19 F. Supp. 846; (Special Regulations, Eggs, Docket No. 30030, 


. ’ 

24 State of South Carolina ex rel. v. United States et al., 351_U. S. 944; opinion 
below 136 F. Supp. 897); (South Carolina Intrastate Freight Rates and Charges, 
Docket No. 31291, 296 I. C. C. 159). 

25 Mississippi Public Service Corp. v. United States et al., 349 U. S. 908; opinion 
below 124 F. Supp. 809. “ : 

26 Public Service Commission of Utab v. United States et al., not yet reported; 
(Utab Intrastate Freight Rates and Charges, Docket No. 31484, 297 I. C. C. 105). 

State of Alabama v. United States, 141 F. Supp. 488; (Jn the Matter of Alabama 
areas and Charges on Coal, Lumber and Scrap Iron, Docket No. 31321, 

27 State of Tennessee et al. v. United States et al., not yet reported; (Tennessee 
Intrastate Freight Rates and Charges, Docket No. 31307, 294 I. C. C. 633). 

28 Garden City Floral v. United States et al.; opinion below not yet reported; 
(Montana Intrastate Express Rates and Charges, Docket No. 31585, 298 I. C. € 127). 
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A district court set aside an order under section 13 (4) (49 U. S. C. 
13 (4)) authorizing a railroad to increase its intrastate passenger fares 
in the Chicago suburban area.2® In addition to its conclusion that our 
findings were inadequate, the court annulled our order because of the 
failure of the railroad to introduce in the State Commission proceeding 
certain evidence which it subsequently put in evidence in the proceeding 
before us. We have taken an appeal to the Supreme Court. 


Jurisdiction Under Section 5 


In a suit by minority stockholders of a holding company, the district 
court set aside our orders (1) authorizing the holding company, which 
claimed to control the principal railroad involved, to acquire control 
of a subsidiary railroad upon the latter’s merger with the principal; 
(2) finding, upon such acquisition of control, that the holding company 
should be treated as a ‘‘carrier’’ for the purpose of issuing securities 
with our authorization, under sections 20 (1) to (10) (49 U.S. C. 20 (1) 
to (10)); and (3) authorizing the holding company to issue certain 
securities (preferred stock).*° The court held, among other things, 
(a) that the holding company was not a necessary party to the control 
proceeding, (b) that in the absence of a Commission order approving 
as in the public interest the holding company’s control of the principal 
railroad (which was a ‘‘system’’ embracing several subsidiary lines), we 
are without jurisdiction to authorize the holding company to issue securi- 
ties, and (c) that our order authorizing the issuance of securities was 
invalid. Appeals have been taken to the Supreme Court by us, by the 
holding company (Alleghany Corporation), and by interested stock- 
holders. 


Car Service 


A district court held that a service order prescribing regulations 
for movement of railroad cars applied to all shippers and is not dis- 
criminatory, and that ‘‘any adverse effect upon one mode of marketing 
as against another mode not so affected, even though engaged in business 
competition, is not an infringement upon a legal right.’"** The court 
dismissed the complaint, stating that neither the plaintiffs nor the inter- 
veners, who consisted of shippers and shipper associations, had a legal 
right or interest unjustly affected by the order. 


Rate Suspension 


In three cases, district courts held that interlocutory orders vacating 
prior rate suspension orders were subject to review pursuant to pro- 
visions of section 10 of the Administrative Procedure Act (5 U. S. C. 





29 State of Illinois et al. v. United States et al.; opinion below not yet reported; 
ae of en Suburban Fares of Milwaukee Railroad, Docket No. 31742, 
30 Breswick & Company et al. v. United States et al., 134 F. Supp. 132, 138 F. 
Supp. 123; (Louisville & J. B. & R. Co. Merger, 290 1. C. C. 725 and 295 I. C. C. 1], 
Docket No. F. D. 18656; Alleghany Corporation Stock, Docket No. F. D. 18866). 
31 Daugherty Lumber Co. et al. v. United States et al., 141 F. Supp. 576; 
(Service Order No. 910, entered March 19, 1956). 
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1009), despite the fact that they did not constitute final determinations 
of the lawfulness of the rates.82 The courts further held that section 
8 (b) of that act (5 U. S. C. 1007), which requires detailed findings and 
conclusions, are applicable although no hearing had been held or was 
required by statute prior to a determination by us. 

The court in the Dixie Carriers case also held that before we could 
grant temporary relief from the long-and-short-haul provisions of see- 
tion 4 (49 U. S. C. 4) we must find that there was a ‘‘special case’’ 
for such relief, and that such finding be made after an investigation 
which includes a hearing. We have appealed to the Supreme Court in 
the Amarillo-Borger and Dixie Carriers cases. 


Rail Refrigeration Charges 


In a case in which we authorized the railroads to increase refrigera- 
tion charges by 15 percent to obtain more revenue and thereby more 
nearly recover costs of the service, a district court, in sustaining the 
order on its merits, also held that the shippers who brought the action 
challenging the order had no standing to maintain the action for the 
reason that they had a further administrative remedy which they had 
not exhausted.** 


Motor Carrier Operating Authority 


In a case involving an interpretation of the certificate issued to 
Bingler Vacation Tours, the Supreme Court affirmed a district court 
decision upholding our order.** We had held that Bingler’s certificate, 
which authorizes ‘‘transportation of passengers over irregular routes, 
in special operations, in round-trip sightseeing or pleasure tours’’ be- 
tween New York City and points in several eastern States, did not 
authorize it to engage in ‘‘bare expeditious round-trip transportation’’ 
between New York City and three named points in New Jersey. 

The Supreme Court also affirmed a district court decision which set 
aside our order amending a certificate issued to a motor carrier in 
order to correct an error.*® The certificate as originally issued author- 
ized the carrier to transport general commodities between designated 
points. Several years later, we amended the certificate to authorize 





82 A marillo-Borger Express v. United States, a F, ey 411; (Carbon Black— 
Southwest to U. S. A. and Canada, Docket No. 

The Long Island R. R. Co. v. United States et 4 140 E Supp. 823; (Terminal 
Area of New York City—Delaware, L. & W., Docket No. I. and S. 6512). 

Dixie Carriers, Inc., et al. v. United States et al., not yet reported; (Pipe, Official 
and Southern Territories to Southwest, Docket No. I. & S. 6491). 

83 Florida Citrus Commission et al. v. United States et al., Northern District of 
Florida, decided September 7, 1956, not yet reported; (Proposed Increased Refrigera- 
tion Charges, Docket No. 31342, 297 1. 'C. C. 505). 

84 Bingler Vacation Tours, Inc. v. United States, 350 U. S. 921; opinion below 
132 F. Supp. 793; (Asbury Park-New York Transit Corp. v. Bingler Vacation Tours, 
Docket No. MC-C-1047, 62 M. C. C. 731). 

85 United States et al. v. Watson Bros. Transportation Company, Inc., 350 U. S. 
927; opinion below 132 F. Su upp. 905; (Watson Bros. Transportation Company, Inc., 
Omaha, Nebr., Docket No. -70451, 49 M. C. C. 916). 
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the carrier to transport only dangerous explosives between those points. 
The carrier contended that the order correcting the certificate was in- 
valid because ‘‘it was issued without notice and hearing and for reasons 
other than those stated in section 212 (a)’’ (49 U. 8. C. 312 (a)). The 
district court, in annulling our order, held that the correction of an 
outstanding certificate constituted a revocation of said certificate and 
could be accomplished lawfully only after notice and hearing and upon 
the grounds specified in section 212 (a). 

A district court sustained our grant of an extension application by 
a motor-carrier affiliate of a railroad to transport general commodities, 
with the usual exceptions, over a regular route, subject to two conditions : 
(1) A reservation of the right to insert in the proposed certificate future 
conditions which public convenience and necessity may require, and 
(2) a requirement that all contractual arrangements between the motor 
carrier and its railroad parent be reported to us for review and revision. 
In general, the effect of our decision was to permit the rail subsidiary 
to perform motor-carrier service without restricting its operations to 
service auxiliary to and supplemental of rail service of the parent 
company.** The plaintiffs, competing motor carriers and certain railway 
labor associations, insisted that the proviso to section 5 (2) (b) (5 
U. S. C. 5 (2) (b)), applicable to mergers and acquisitions, required us 
to impose such auxiliary-and-supplemental service restrictions in author- 
izing new or additional motor-carrier service by a rail subsidiary under 
section 207 (a) (49 U. S. C. 307 (a)). The court held that the proviso 
is not to be read as a rigid limitation upon the issuance of certificates 
to a rail subsidiary for new or additional motor-carrier service, and that 
the policy underlying the proviso is flexible enough to permit us to 
authorize a railroad affiliate to perform unrestricted motor-carrier service 
in those exceptional circumstances where public convenience and neces- 
sity require such service. The court further held that our finding of 
‘‘exceptional circumstances’’ was supported by evidence in the instant 
ease. The plaintiffs have appealed to the Supreme Court. 

A district court unanimously sustained our order granting authority 
to Tauck Tours, Inc., to extend its geographical authority as a passenger 
broker to operate all-expense tours from New York, Newark, and Phila- 
delphia to all points in the United States, with certain exceptions.** 
In approving the extension, we interpreted the provisions of section 
203 (a) (18) (49 U. 8. C. 303 (a) (18)) so as to allow the applicant to 
use buses procured from carriers holding authority to perform only 
charter operations, as well as from carriers authorized to perform estab- 
lished regular route passenger operations. The plaintiffs contended 





36 American Trucking Associations, Inc., et al. v. U. S., I. C. C. et al., District 
Court, District of Columbia, not yet reported; (Rock Island Motor Transit Co. 
Common Carrier Application, Docket No. MC-29130 (Sub-No. 70), 63 M. C. C. 91). 

87 National Bus Traffic Association, Inc., et al. v. United States et al., decided 
July 30, 1956, District of New Jersey, not yet reported; (Tauck Tours, Inc.— 
Extension—New York, N. Y., Docket No. MC-29488 (Sub-No. 3), 49 M. C. C. 491, 
‘52 M. C. C. 373, 54 M. C. C. 291, and 63 M. C. C. 493). 
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that our interpretation was erroneous, in that the applicant should have 
been restricted to the use of buses obtained from the latter, but the court 
rejected this contention. 

A three-judge district court, with one judge dissenting, upheld our 
order directing a contract carrier by motor vehicle which holds a 
‘‘erandfather’’ permit to transport ‘‘stock in trade of drug-stores,’’ to 
cease and desist from transporting various commodities from consignors, 
none of whom were drugstores, to consignees who likewise were not 
drugstores.5* We had held that the commodity description was tanta- 
mount to an authorization to transport ‘‘drugstores’ stock in trade,’’ 
that it was not so patently ambiguous as to warrant reconsideration of 
the ‘‘grandfather’’ operations, and that the so-called ‘‘intended-use’’ 
test is properly applicable to such description. The majority opinion 
of the court in effect constitutes a judicial affirmance of the ‘‘intended- 

se’’ test in a manner somewhat more positive than in two prior court 
eases in which that test was involved.*® The carrier has appealed to the 
Supreme Court. 

Two motor carriers attacked orders denying them authority under 
section 207 (49 U. S. C. 307). They contended the denials were based 
solely on the existence of adequate rail service between the points in- 
volved.*° In each instance, the district court upheld our order and stated 
that, although our report stressed the existing rail service, it was the 
duty of the court to consider the entire record, which showed that there 
was motor carrier as well as rail service available. The plaintiffs have 
taken an appeal in the Schaffer case. 


Government Shipments 


A district court sustained our denial of reparations to the Govern- 
ment from certain railroads on the transportation of shipments of 
bauxite ore delivered to an ordnance plant during World War II. We 
had held that under section 16 (3) (b) and (c) (49 U. S. C. 16 (3) (b) 
and (c)) we are without jurisdiction as to that part of the claim covering 
shipments billed more than 2 years before the complaint was filed, and, 
as to the remainder of the claim, that a lower rate in effect on shipments 
from the same origins to a more distant destination was not applicable 
under the ‘‘intermediate’’ rule because of circuity of the route. We 





88 Andrew G. Nelson, Inc. v. U. S., I. C. C. et al., Northern District of Illinois, 
not yet r wat (Andrew G. Melon, Inc. —Investigation of Operations, Docket No. 
MC-C-1610, 63 M. C. C. 407). 

89 Dart Transit Co. v. I. C. C., 110 F. Supp. =. affirmed 345 U. S. 980; (Dart 
Transit Co—Investigation of Operations, 54 Mc 429). 

Converse v. U.S. et al., 109 F. Supp. 807; toss y Freight Lines v. Converse, 
Docket No. MC-C-1201, 54 M. C. C. 447). 

40 A. W. Schaffer v. Interstate Commerce Commission, 139 F. Su “a. (A. W. 
Schaffer 1.48 ee Docket No. MC-93529 (Sub-No. 2), 6 .CC 8ii 
and 63 M. C. C. 247). 

— H. Ayer, doing business as Home Transportation Co. v. United States, 


139 an 515} ‘issn H. Ayer—Extension, Docket No. MC.1i1545 (Sub-No. 3), 


63 M. C. 
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also had held that the rate named in the carrier’s section 22 quotation 
was just and reasonable.*! 

A three-judge district court upheld our order dismissing a complaint 
in which the United States sought a determination that refusal of the 
railroads to pay it an allowance or otherwise to absorb the cost of wharf- 
age and handling on military freight moving over the Army’s piers at 
Norfolk, Va., on and since May 1, 1951, subjected it to unjust and un- 
reasonable rates and charges in violation of the Interstate Commerce 
Act. We had held that, under the applicable tariffs and in the cireum- 
stances of the case, the railroads had no obligation to provide wharfage 
and handling on the Army’s freight or to compensate the Army for 
providing its own port services, and that failure to do so was neither 
unreasonable nor unjustly discriminatory.** The United States ap- 
pealed to the Supreme Court. 


Extension of Temporary Operating Authorities 


A district court, following its own prior decision in the Stone’s 
Express Case,** held that we have no authority under section 9 (b) of 
the Administrative Procedure Act, or otherwise, to continue in effect 
for more than 180 days temporary authority granted under section 
311 (a) of the Interstate Commerce Act (49 U. S. C. 911 (a)).44 We 
have taken an appeal to the Supreme Court. (See Legislative Recom- 
mendation No. 12, p. 166). 


Scope of the Safety Appliance Act 


In a case involving interpretation of the Safety Appliance Act, 
a Supreme Court majority held, contrary to the views of the Court of 
Appeals for the Fifth Circuit and our views, that a dome step board on a 
railroad tank car is a ‘‘running board’’ within the meaning of that act.*® 

In a case involving other provisions of the same statute, the Court 
of Appeals for the District of Columbia Circuit ruled that small service 
vehicles, i. e., a track motorcar and a push truck, used in maintenance 
work by a railroad, were subject to that act. The railroad has filed a 
petition with the Supreme Court for writ of certiorari and we have filed 
a brief in support of that petition.*® 





_ 41 United States v. Interstate Commerce Commission, District Court for the 
District of Columbia, decided December 21, 1955, not yet ~ “rc (United States 
v. Southern Ry. Co. et al., Docket No. 30326, 286 I. C. C. 203). : 

_ 42United States v. Interstate Commerce Commission, 132 F. Supp. 34; (United 
States v. Aberdeen & Rockfish R. R. Co., Docket No. 30939, 289 I. C. C. 49). 

43 Interstate Commerce Commission v. Stone’s Express, Inc., 348 U. S. 886, 
350 U. S. 857, 350 U. S. 906, opinion below 122 F. Supp. 955. In this case, after the 
Supreme Court had noted jurisdiction, the appeal was dismissed for mootness. 

44 Atlantic Coast Line Railroad Co. v. United States et al., not yet reported; 
f yor ay Steamship Corp.—tIntercoastal Trade, Docket No. W-376 (Sub-Nos. 

an : 

_ 45 Shields v. Atlantic Coast Line R. Co., 350 U. S. 318, opinion below 220 F. (2d) 


nr 46 The Baltimore and Obio Railroad Company v. Daniel T. Jackson, 233 F. 2d 
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Legislation and Legislative Activities 


We again are recommending a number of amendments to correct 
deficiencies in the laws relating to our work. They are discussed in the 
final chapter of this report and are the result of months of study by 
individual members of the Commission, our Committee on Legislation, 
and staff attorneys. 

During the year, intensive study was given to the preparation of 
replies to 61 requests from committee chairmen and other members of 
the 84th Congress, second session, who sought our views on bills, reso- 
lutions, and other matters. Among these were 3 comprehensive ques- 
tionnaires concerning our administration of the Motor Carrier Act, 
procedures and workload, and intergovernmental relations. It is esti- 
mated that replies to the questionnaires alone required several thousand 
man-hours, in view of the extensive legal and statistical research that 
had to be done. 

Members or staff representatives of the Commission testified at the 
request of congressional committees at hearings on 11 occasions. Staff 
members attended numerous other hearings as observers. 

Probably the most far-reaching legislative proposals in the trans- 
portation field during the last session of Congress were contained in 
H. R. 6141 and S. 1920 which were designed to give effect to recom- 
mendations of the Presidential Advisory Committee on Transport Policy 
and Organization in the so-called Cabinet Committee report. The bills 
would have made fundamental changes in the Interstate Commerce Act, 
ineluding a major revision of the national transportation policy. 

Our detailed comments on these bills were submitted to the Inter- 
state and Foreign Commerce Committees of both Houses, and members 
of the Commission and its staff testified at hearings on H. R. 6141 and 
several related bills before the Transportation and Communications Sub- 
committee of the House Commerce Committee. We also submitted a 
supplemental statement containing a further expression of our views 
after the hearings closed. A printed record of over 1,800 pages resulted 
from the 21 days of hearings, which extended over a period of nearly 
2 months. 

Related bills considered included H. R. 6208, introduced at our 
request, to relieve carriers from a burdensome procedural requirement 
by making the long-and-short-haul provision of section 4 (1) of the 
act self-operating with respect to the right of a circuitous route to meet 
the rate or rates legally established between competitive points over the 
more direct routes. The bill received no further action. 

Also considered at these hearings, and on which we submitted our 
comments, was H. R. 525, which would have repealed the provisions of 
section 22 authorizing reduced rates on Federal, State, and municipal 
government traffic. Although the bill was reported out favorably by the 
full Committee, it did not reach the floor of the house for a vote. (See 
Legislative Recommendation No. 3, p. 160). 

Other proposals which would have affected the discharge of our 
duties and the administrative process as a whole were made in H. R. 
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6114, H. R. 6115, and S. 2541. These proposals grew out of the report 
of the Hoover Commission Task Force on Legal Services and Procedure 
and would have affected the administrative procedures of all agencies. 
Rigid procedures would have been prescribed for all agencies without 
regard to important differences in the nature and scope of their respec- 
tive activities. Under them, our relatively simple and inexpensive pro- 
cedures would have been replaced by a highly complicated system of 
procedure. Our views were not sought, and no hearings were held on 
these bills. 

Also before Congress in this connection were H. R. 29, H. R. 4558, 
and S. 1018, which would have made major changes in the organization 
and procedures of the administrative agencies. No hearings were held 
on these measures, but we were asked to comment on H. R. 29 and 
H. R. 4558. 

It is our understanding that the administrative law section of the 
American Bar Association is drafting similar legislation for introduc- 
tion during the next Congress. In our opinion such proposals are not 
in the public interest, and we urge that the greatest caution be exercised 
in any consideration given to them. 

Related to these measures was H. Res. 462 which would have 
amended the Rules of the House so as to create a standing Committee 
on Administrative Procedure and Practice. Adoption of such a reso- 
lution would be undesirable since it would fragmentize, and probably 
result in an overlapping of, the jurisdiction of existing committees. 
The proposal was opposed by the Association of Interstate Commerce 
Commission Practitioners and other responsible parties at a hearing be- 
fore a special subcommittee of the House Rules Committee. 

The Congress also considered S. 2770, introduced at our request, 
which would have granted us authority to direct the assessment of 
penalty per diem charges as an aid in alleviating freight-car shortages. 
A hearing was held but the proposal was not enacted. (See Legislative 
Recommendation No. 1, p. 159). Also designed to alleviate the freight- 
ear shortage were companion bills, 8. 3509 and H. R. 9962. Our views 
were sought on these bills, but no further action was taken. 

In addition, we were asked to comment on S. J. Res. 171, which 
would have directed us to institute an investigation of the freight-car 
shortage for the purpose of formulating a program to eliminate the 
shortage. No action was taken by Congress on this proposal, but at the 
request of the Senate Committee on Interstate and Foreign Commerce, 
we are considering several alternative plans to improve the freight-car 
situation. 

Among other measures on which we submitted comments, at the 
request of congressional committees, were: 

1. SS. 898, popularly known as the ‘‘trip-lease’’ bill, now Public 
Law 957, under which we are prohibited from regulating the duration 
of leases of motor vehicles or the amount of compensation to be paid 
thereunder with respect to the majority of owner-operated vehicles 
available for lease by authorized carriers. Consideration is being given 
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to modifying existing regulations to conform with provisions of the 
new amendment. 

2. §S. 3391 (Public Law 939), directing us to prescribe regulations 
providing for the comfort and safety of migrant agricultural workers 
when transported across State lines by certain motor carriers for dis- 
tances of more than 75 miles. Appropriate regulations will be prescribed 
as soon as the particular requirements necessary to accomplish the objec- 
tives of the new law can be determined. 

3. §. 1777 (Public Law 825), which amended section 22 of the act 
so as to authorize carriers to transport a disabled person accompanied 
by a required attendant at the usual fare charged for one person. The 
provisions of this amendment are permissive in nature and we do not at 
this time contemplate prescribing rules or regulations in this connection. 

4. H. R. 7619, the Executive Pay Bill (Public Law 854), which 
provided, among other things, for an upward adjustment in compensa- 
tion for heads of executive departments and certain other Government 
officials, including the members of this Commission. 

At the request of the Senate Committee on Interstate and Foreign 
Commerce, we are drafting a plan for regulation of rail, motor, and 
inland water transportation within Alaska and transportation between 
the United States and Alaska. Satisfactory progress is being made in 
formulating a plan flexible enough to facilitate legislative action. 

Under the Federal-Aid Highway Act of 1956 (Public Law 627— 
H. R. 10660), the Secretary of Commerce was directed, in cooperation 
with other Federal officers and agencies, and the Commission in particu- 
lar, to make a study and investigation of certain phases of highway 
activity. We advised the Secretary that we stand ready to cooperate 
with him in the discharge of his responsibilities under this provision. 

In addition to the above, our legislative activities also included 
the drafting of bills to give effect to our recommendations for changes 
in the law. 


Legislative Recommendations 


In our prior reports our legislative recommendations have been 
listed in numerical sequence according to the various sections of the act. 
This year they have been grouped according io their purpose and scope, 
each followed by a brief explanatory comment. It is hoped that the 
new arrangement will be helpful to the Congress in evaluating their 
relative importance. 

A number of recommendations which were repeated for many years 
in the past have been omitted because they pertained to less urgent 
matters. We feel that a busy Congress should have the benefit of 
selectivity in this respect. 

After the new Congress convenes, we shall submit to the chairmen 
of the respective House and Senate committees, for their consideration, 
drafts of legislation which would give effect to the recommendations 
set forth below. 
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Recommendations of Fundamental Importance 


1. We recommend that section 1 (15) be amended so as to authorize the 
Commission to direct the assessment of penalty per diem charges as an aid in alle- 
viating shortages of railroad freight cars during periods of emergency or threatened 
emergency. 


Freight cars, particularly boxcars, have not been in sufficient supply 
to meet commercial demands for many years. 

The burden of maximum utilization rests on users and carriers. 
Insofar as users are concerned, demurrage charges are a means to insure 
prompt loading and unloading, but while a car is in the hands of the 
carrier, there is virtually no way to compel prompt action. The railroads 
are presently proposing permanent changes in the demurrage rules, and 
we have the matter under current consideration. 

The recommended amendment would enable the Commission to take 
effective steps to promote better utilization of existing equipment and 
encourage greater car ownership. 


This suggested amendment was included as a specific legislative 
recommendation for the first time in last year’s annual report. S. 2770 
was introduced in the Senate, at the Commission’s request, during the 
second session of the 84th Congress. Hearings thereon were held before 
a special subcommittee of the Senate Interstate and Foreign Commerce 
Committee on March 29 and May 7 and 8, 1956, but it was not reported 
out of Committee. Companion bills, S. 3509 and H. R. 9962, also de- 
signed to alleviate freight-car shortages, were introduced in the Senate 
and House, respectively, but no hearings were held thereon. 


2. We recommend that section 4 (1) be amended so as to eliminate the 
necessity of securing prior approval of the Commission for the publication of rates 
over circuitous routes equivalent to the going rates over direct routes of the same 
type of carrier when, in the managerial discretion of the carriers, such rates are 
necessary because of competitive factors. 


Experience has shown that the public interest is not being served 
by the imposition of the restriction in question, and the history of its 
administration has proved it to be excessively burdensome to all con- 
cerned. It has resulted in disproportionate expenditures of time, labor, 
and funds in view of the relatively few instances where denial of section 
4 relief has been warranted. 

It is our view that enactment of the recommended amendment in 
some form would serve to streamline section 4 without adversely affect- 
ing the public interest. 


This suggested amendment was included as an annual report recom- 
mendation for the first time last year. Prior thereto, on May 3, 1955, 
a draft bill, together with a statement of justification therefor, was 
submitted to the chairmen of the House and Senate commerce com- 
mittees, respectively, with a request for introduction. As a result, a bill, 
H. R. 6208, was introduced on May 12, 1955, and was the subject of 
hearing before the House Subcommittee on Transportation and Com- 
munications at the time hearings were held on H. R. 6141 (the Cabinet 
Committee bill). 
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3. (a) We recommend that section 22 be amended so as to make the pro- 
visions thereof permitting the performance of transportation services for Federal, 
State, and municipal governments free or at reduced rates applicable only during the 
time of war or national emergency. 

(b) In any event we recommend that section 22 be amended to enable the 
appropriate agencies of Government and the carriers to negotiate rates on a firm 
and unassailable basis. 


Today, the Federal Government is the largest single purchaser of 
transportation services. It does this largely at special reduced rates, 
established by the railroads and other carriers at the Government’s 
request, under the provisions of section 22. These rates are not available 
to the commercial shipper. The use of such unregulated rates, com- 
monly referred to as ‘‘section 22 quotations’’ or ‘‘agreements,’’ has a 
strong tendency to increase the cost of regulated transportation services 
to commercial users who, when their rates become too high, resort to 
private carriage, all to the detriment of the common carriers which form 
the backbone of our national transportation system. We wish to point 
out that the suggested amendment would do little good if Government 
agencies were left free to bargain with carriers whose rates and charges 
are not subject to regulation. 

The Government may choose to pay published rates and thereby 
become eligible to attack such rates as unlawful to the same extent as 
commercial shippers. If, however, under present law, it elects to contract 
for reduced rates under section 22, it should be bound by them. At one 
time section 22 arrangements were regarded as contracts binding on both 
the carriers and the Government, but in recent years the Government 
in the so-called Government Reparation Cases took the position that its 
utilization of charges so established was not a bar to its later undertaking 
to obtain still lower charges as a result of orders of the Commission 
entered after the filing of complaints by the Government. Enactment 
of the recommended amendment (b) would give section 22 quotations 
under all circumstances the effect of binding bilateral contracts estab- 
lishing rates unassailable by the Government by complaint to the Com- 
mission. 


Part (a) was included as a specific annual report recommendation 
for the first time last year. S. 2114, which would have eliminated sec- 
tion 22 rates on Federal government traffic and H. R. 525, which would 
have eliminated such rates on Federal, State, and municipal government 
traffic, were introduced during the 84th Congress. Hearings were held 
before the House Transportation and Communications Subcommittee on 
H. R. 525 along with H. R. 6141, the Cabinet Committee bill. H. R. 525 
was reported out favorably by the full Interstate and Foreign Commerce 
Committee of the House, but never reached the House floor. 

Part (b) of this recommendation has been included, in substance, 
in the annual reports since 1950. Two House bills and one Senate bill, 
S. 906, were introduced with respect thereto in 1953. S. 906 was passed 
by both Houses in 1954, but was vetoed by the President. S. 543 was 
introduced during the 84th Congress, but no further action was taken 
thereon. 
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4. We recommend that part Il of the act be amended so as to make clear that 
all for-hire motor carrier transportation, whatever its form, other than that specifically 
exempted, be made subject to regulation. 

There is a large area of motor transportation whisk, although 
cloaked with the form of private transportation, is not, in our opinion, 
private carriage as defined by the courts in the Lenoir Chair case 
(Brooks Transportation Co. v. United States, 340 U. S. 925). 

The principal business of persons engaged in this type of activity 
is, in fact, transportation, and the movement or carriage of property 
performed by them is not in furtherance of any primary or bona fide 
business enterprise other than transportation. Because the act defines 
common carriage and contract carriage specifically, the courts tend to 
construe these definitions strictly. This has left an area in which persons 
are engaging in the business of moving goods but which is regarded not 
subject to regulation as common or contract carriage. This situation 
does not give to the public the protection which it should receive and 
ereates unstable conditions in the transportation industry because un- 
authorized for-hire transportation is fostered through various devices. 
We therefore recommend that Congress amend the act as appropriate. 

5. We recommend that section 203 (b) (6) be amended so as to limit the 
exemption of motor vehicles transporting agricultural commodities, fish, and livestock 
to transportation from point of production to primary market. 

The present exemption is being used by commercial interests for 
their own advantage without any provable benefit to the farmer whose 
price is usually determined when a sale is made to a broker or dealer. 

Recent court decisions threaten to expand further the exemption 
for agricultural commodities to include the transportation of a huge 
volume of commercially processed products. The Supreme Court in 
holding in a recent 5 to 4 decision (Hast Texas Motor Freight Lines v. 
Frozen Food Express, 351 U. S. 49) that the exemption for ‘‘agricultural 
commodities (not including manufactured products thereof)’’ applied 
to fresh and frozen dressed poultry, stated that the exemption applies 
so long as ‘‘the commodity retains a continuing substantial identity 
through the processing stage.’’ If this concept is applied to exempt 
other important commodities such as frozen and canned fruits and vege- 
tables which are processed in large commercial plants and transported 
by regulated carriers, the result will be a serious impairment of the 
position of the regulated carriers upon whom small shippers, including 
farmers, are dependent for transportation. 


This suggested amendment was included as a specific annual report 
recommendation for the first time last year. No bills which would have 
given effect thereto were introduced during the 84th Congress. 


6. (a) We recommend (1) that the definition of contract carrier by motor 
vehicle as set forth in section 203 (a) (15) be amended so as to state clearly the 
nature of the services which may be performed by such carriers and to provide that 
such services may ke performed under continuing contracts for only one person or a 
limited number of persons, and (2), if so amended, that section 212 be amended by 
adding a new paragraph (c) authorizing the Commission to revoke the permit of 
such a carrier and to issue in lieu thereof a certificate of public convenience and 
necessity if it finds, after a hearing, that the operations of the permit holder are not 
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those of a contract carrier under the revised definition, are those of a common 
carrier, and are otherwise lawful. 

(b) We also recommend that section 209 (b) be amended so as (1) to 
empower the Commission to limit the person or persons and the number or class of 
persons for which a contract carrier by motor vehicle may lawfully perform trans- 
portation services without additional authority and (2) to provide that additional 
permits may be issued only upon a showing that existing common carriers are un- 
willing or unable to provide the type of service for which a need has been shown. 

Under the present definition of contract carrier by motor vehicle 
in section 203 (a) (15) of the act, such carriers may, under individual 
contracts within the scope of their authority, serve any number of ship- 
pers. Moreover, the proviso in section 209 (b) specifically prohibits the 
Commission from restricting a contract carrier from substituting or 
adding contracts within the scope of its permit. As a result some con- 
tract carriers have so many effective contracts that they are actually 
rendering what is tantamount to common carrier service. 

Although the original authority is based on individual specialized 
service, there is no guarantee, once a permit has been granted, against 
a contract carrier supplanting a common carrier by subsequent contract 
arrangements with shippers for the identical services. In a recent 
decision, United States v. Contract Steel Carriers, 350 U. S. 409, decided 
March 12, 1956, the Supreme Court stated in this connection that ‘‘A 
contract carrier is free to aggressively search for new business within 
the limits of his license.’’ Freedom to solicit customers without a re- 
striction to specialized service will obliterate the distinction between 
common and contract carriers which Congress prescribed. The sug- 
gested amendments would enable the Commission to insure that all con- 
tract arrangements of contract carriers will cover only individual 
specialized service. 

The further recommendation to permit the issuance of motor con- 
tract carrier authorities only upon a showing that existing common 
carriers are unwilling or unable to provide the required type of service 
would provide a further measure of control over the unlimited expansion 
of contracts for nonspecialized service. It would also serve to protect 
shippers whose peculiar needs cannot adequately be met by a common 
carrier. 

The recommended ‘‘grandfather’’ clause would authorize the Com- 
mission to issue a certificate in lieu of a permit without proof of public 
convenience and necessity where it finds that the operations of a contract 
carrier do not conform to the revised definition and are those of a 
common carrier. 


The recommendation to amend section 209 (b) was made for the 
first time last year. No bills were introduced to implement the sug- 
gested change, but in its comments on H. R. 6141 and S. 1920 (the 
Cabinet Committee bills) the Commission, beginning on page 52 of the 
December 22, 1955, report, discussed the subject of motor contract car- 
riers and urged amendment of section 209 (b). Also discussed in that 
report, beginning on p. 39, was the proposed change in the contract 
earrier definition, including the suggested substitute language recom- 
mended above. 
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Recommendations for Clarification and More Effective Administration and Enforcement 


7. We recommend that section 20b be amended so as to permit controlled 
or controlling stockholders of a railroad corporation which is undergoing voluntary 
modification or alteration under that section to register their assent to such modi- 
fication or alteration, subject to the power of the Commission to increase the pre- 
scribed percentage of assents required in such classes for approval of a proposed 
plan as it may deem just and reasonable in the light of the circumstances presented 
in the particular case. We also recommend certain minor amendments to paragraphs 
(2) and (3) of section 20b as described below. 


At present a small group of stockholders may prevent the approval 
of meritorious plans of modification. The recommended amendment 
would alleviate this situation by permitting controlled or controlling 
stockholders to assent their stock and at the same time provide a safe- 
guard against possible abuses. 

Paragraphs (2) and (3) should also be amended so as (1) to clarify 
and make certain the power of the Commission to prescribe the classes 
into which securities should be divided for the purpose of voting on 
plans, (2) to give the Commission authority to issue rules and regula- 
tions, and special requirements in any case, governing the solicitation 
of assents and opposition to proposed plans, (3) to remove any doubt 
of the Commission’s jurisdiction to exercise supervision over material 
used to solicit asswrances of assent (preliminary approval or disapproval 
of proposed plans) prior to action thereon by the Commission, and (4) 
to clarify the Commission’s authority specifically to designate or approve 
an independent depositary to receive assents of security holders and to 
accept the depositary’s certification as to the assents received. 


This recommendation has been included in the annual reports since 
1950. Five bills were introduced with respect thereto in 1953, three 
in the House and two in the Senate, including S. 978 which was passed 
by the Senate on June 9, 1954, but on which no action was taken by the 
House. No bills were introduced during the 84th Congress on this 
recommendation. 


8. We recommend that paragraphs (1), (2), and (3) of section 204 (a) 
be amended so as to authorize the Commission to require that all motor carriers 
subject to its hours of service and safety regulations, but not otherwise subject to 
its jurisdiction, be registered with the Commission. 

Private carriers, the exempt commodity haulers, local carriers in 
commercial zones, and carriers operating in foreign commerce between 
points in a foreign country through the United States are now subject 
to the hours of service and safety rules. For proper administration 
of the safety regulations, it is essential for the Commission to know 
the number and identity of such carriers. The recommended amend- 
ment would enable the Commission to inform such truckers of their 
obligations to the public respecting safety. 


This recommendation was made for the first time in last year’s 
annual report. No bills were introduced thereon during the 84th 
Congress. 
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9. We recommend that the second proviso of section 206 (a) (1), which 
permits certain motor carriers holding State operating authorities to engage in inter- 
state and foreign commerce without authority from this Commission, be repealed, 
but with a provision preserving the rights of those carriers presently engaged in 
such operations under the proviso. 


Transportation of property, moving in interstate commerce, wholly 
within a State was considered as merely incidental to intrastate trans- 
portation and was not considered to be important at the time the Motor 
Carrier Act was passed. Service performed by such carriers, however, 
is frequently an important link in interstate routes. State certificates 
have, therefore, been sought solely for the purpose of providing such a 
connection. 

To promote stability it is desirable that the entry of motor carriers 
into the interstate transportation picture be based on the need for addi- 
tional interstate service. 


This was a new recommendation last year. No bills were introduced 
with respect thereto during the 84th Congress. 


10. We recommend that section 207 (a) be amended to clarify the Commis- 
sion’s authority to issue temporary, or term, certificates of public convenience and 
necessity; and that section 212 (a) be amended to provide that such certificates 
shall remain in effect for the term issued, until suspended or terminated as therein 
provided. 


This amendment would remove any doubt as to the Commission’s 
authority to issue certificates for a limited term when circumstances so 
require. The further recommendation respecting section 212 (a) is of a 
technical nature. 


This suggested amendment was made for the first time in last year’s 
annual report. No implementing legislation was introduced during the 
84th Congress. 


11. We recommend that section 208 (c), which gives special or charter 
service rights to common carriers by motor vehicle, be amended to make it inap- 
plicable to carriers issued certificates in the future. 


Carriers have frequently applied for the right to transport passen- 
gers over a short regular route solely for the purpose of obtaining the 
incidental charter rights from points on their route to all points in the 
United States. This situation could be remedied by requiring in the 
future that an applicant show the need for concomitant special services. 


This recommendation was included in the annual report for the first 
time last year. No bills to carry out the suggested change were intro- 
duced during the 84th Congress. 


12. We recommend that section 210a (a) and (b) and section 311 (a) and 
(b) be amended so as to authorize the Commission to grant temporary authorities 
and temporary approvals beyond a period of 180 days. 


Since it frequently occurs that the Commission cannot make a final 
determination within the 180 days provided in these sections, the power 
to authorize continuous service where the need has been found to be 


























FEBRUARY, 1957 485 





urgent should be clearly stated in the statute in order to avoid un- 
necessary litigation. 

The Commission has taken the position that section 9 (b) of the 
Administrative Procedure Act permits or requires the Commission to 
grant temporary authorities for periods in excess of 180 days where 
such extension is necessary to enable the Commission to complete action 
upon a pending application for a permanent authority covering the 
same service. The legality of such reliance upon section 9 (b) of the 
Administrative Procedure Act has been considered twice by a three- 
judge district court in the District of Massachusetts. In both cases, 
the court held that section 9 (b) did not authorize the issuance of such 
temporary authorities for periods in excess of 180 days as specified in 
the Interstate Commerce Act. The first of these cases, the Stone’s 
Express case, was appealed by the Commission to the Supreme Court, 
but the appeal was dismissed for mootness. The second of these cases, 
the Pan-Atlantic Steamship case, has also been appealed by the Com- 
mission to the Supreme Court. 


13. We recommend that section 212 (a) be amended in the following re- 
spects: (1) to make mofor carrier operating authorities subject to suspension, change, 
or revocation for willful failure to comply with any rule or regulation lawfully promul- 
gated by the Commission; (2) to make the revocation procedure therein prescribed 
conform to the procedure provided in section 410 (f) of the act by eliminating the 
term “willfully” in the first proviso; and (3) to provide that the Commission may, 
upon reasonable notice, suspend motor carrier operating authorities for failure to 
comply with insurance regulations issued by it pursuant to section 215 thereof. 


Under the provisions of section 212 (a) of part II of the act a 
certificate cannot be suspended or revoked except for failure to comply 
with ‘‘any provisions of this part or with any * * * regulation of the 
Commission promulgated thereunder * * *.’’ Since regulations under 
the Transportation of Explosives Act, for example, are not regulations 
promulgated under any provision of part II of the Interstate Commerce 
Act, the Commission is without power to revoke a carrier’s certificate 
for violations thereof, regardless of how willful the violations may have 
been. If the words ‘‘promulgated thereunder’’ appearing in section 
212 (a) were changed to read ‘‘lawfully promulgated by the Commis- 
sion,’’ the Commission would have the power to revoke or suspend cer- 
tificates for willful failure to comply with any regulation lawfully 
promulgated by the Commission. 

Under the first proviso of section 410 (f) of the act a freight for- 
warder permit may be revoked if the holder thereof fails to comply with 
an order of the Commission commanding compliance with the provisions 
of part IV, a rule or regulation issued by the Commission thereunder, 
or the terms, conditions, or limitations of its permit. Under the corre- 
sponding provision in section 212 (a), a motor carrier must ‘‘willfully’’ 
fail to obey such compliance order before its certificate or permit may 
be revoked. The use of the word ‘‘willful’’ to describe the nature of 
the violations which are the subject of revocation proceedings under 
section 212 (a), and the use of the word a second time (in the first 
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proviso) to describe the nature of the failure to obey a compliance order 
raises the question of whether two hearings must be held respecting the 
question of willfulness. 

The act provides for suspension of motor carriers’ and brokers’ 
operating authorities, upon notice, for failure to comply and until com- 
pliance has been effected with brokerage bond regulations, and the tariff 
publishing rules for both common and contract carriers. It does not, 
however, provide for suspension on notice for failure to file proof of 
eargo, public-liability, and property-damage insurance. 


This recommendation was included in the annual report for the 
first time last year. No bills have been introduced which would give 
effect thereto. 


14. We recommend that section 214, which makes the provisions of section 
20a applicable in certain cases to the issue of securities by motor carriers, or to the 
assumption by them of obligations respecting the securities of others, be amended 
so as to prevent evasion of the Commission’s jurisdiction by adoption, with respect 
to stock issues, of arbitrary par values having no reasonable relation to actual values. 


Section 214 of the act provides, in part, that the provisions of 
section 20a shall not apply to carriers or corporations where the par 
value of the securities to be issued, together with the par value of the 
securities then outstanding, does not exceed $1,000,000. In the case of 
securities having no par value, this section provides that for the purposes 
thereof the par value shall be deemed to be the fair market value as of 
the date of their issue. 

Because of the adoption in the statute of ‘‘ par value,’’ as a criterion, 
a large motor carrier may offer its stock at a public offering price of 
$10 per share and thereby avoid becoming subject to section 214, and 
indirectly to section 20a, by keeping the par value at a nominal figure 
and financing its other needs through conditional-sales contracts or 
mortgages without notes, neither of which is a security within the 
meaning of the act. 

Such evasion could be prevented by the use of ‘‘ principal amount”’ 
as the criterion instead of ‘‘par value.’’ By applying this criterion 
the use of an arbitrary par value, which has no reasonable relation to 
actual value, would no longer serve as a means by which the provisions 
of section 214 could be avoided. In order to establish the different 
criterion, it is necessary that section 214 be amended so as to define 
‘*principal amount’’ as the fair market value of the stock as of the date 
of its issue, except where the capital stock:to be issued has a par value 
greater than such fair market value, in which case the ‘‘principal 
amount’’ would be deemed to be the par value. 


15. We recommend that section 218 (a) be amended so as to require contract 
carriers by motor vehicle to file with the Commission schedules showing their actual 
instead of their minimum rates and charges for transportation services. 


Under the present provisions of section 218 (a) of the act, contract 
carriers by motor vehicle are required to file with the Commission 
schedules showing only their minimum rates and charges. Therefore, 
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if a contract carrier has contracts to perform identical services for more 
than one shipper, and different rates are charged the various shippers, 
the schedule will show only the lowest charge made to any shipper. 
Common carriers are thus placed at a distinct disadvantage since they 
are unable to determine what their contract carrier competitors ere 
actually charging. 

If contract carriers were required to file schedules of all rates and 
fares actually maintained and charged, as recommended, common car- 
riers would have an opportunity to compete more effectively. 

Although we did not favor similar proposals in the Cabinet Com- 
mittee bills because of possible conflicts with sections 220 (a) and 
222 (e) of the act, which prohibit the disclosure of business transactions 
of shippers, we are now of the view, upon further consideration, that 
such conflicts could be avoided if no connection is shown between the 
rates filed and the shippers to whom they apply. 


16. We recommend that part Ill of the act be amended by adding after 
section 312 a new section (312a) containing provisions for revocation of water- 
carrier certificates or permits for nonuse. 


The existence of dormant certificates and permits is a deterrent to 
the institution of new operations and also makes it difficult to determine 
to what extent duplicating new authorities should be granted. It is not 
in the public interest that unused certificates and permits remain in effect 
indefinitely. 

Part III of the act, however, does not specifically provide revocation 
authority and procedure such as are found in parts II and IV thereof. 
The recommended amendment would remove any doubt as to the Com- 
mission’s authority to remedy this unhealthy situation. 


This recommendation was included as part of a recommendation 
made in 1948, and was repeated in the years 1950 through 1955. S. 1960, 
which would have authorized the Commission to revoke water carrier 
certificates or permits for nonuse, was introduced during the 84th Con- 
gress, but no action was taken thereon. 


17. We recommend that section 402 (c) be amended to make the exemption 
of shippers’ associations and shippers’ agents applicable only where the operation is 
that of a bona fide association or agent as defined in that section. 


Following court decisions to the effect that section 402 (c) consti- 
tutes an outright exemption from the provisions of part IV and is not 
merely a clarifying provision, there has been an increase in the number 
of groups and individuals purporting to do business within the purview 
of this provision. 

While probably the great majority of such individuals and groups 
are bona fide shippers’ associations, section 402 (c) has proved to be 
a loophole through which others have engaged in operations which ap- 
pear to fall witain the definition of freight forwarding. This situation 
could be remedied by an amendment to section 402 (c) authorizing the 
Commission to make the exemptions applicable only where the operation 
is proved to be that of a bona fide association. 
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This recommendation was included in last year’s annual report, and 
similar recommendations were made in the reports for the years 1951 
through 1954. Section 19 of H. R. 6141 and S. 1920 (the Cabinet Com- 
mittee bills) would have given effect to the suggested change, and in 
the Commission’s report of December 22, 1955, commenting thereon 
(pp. 70-72) reference was made to its annual report recommendation 
and enactment of the proposed change recommended. 


18. We recommend that section 409 be amended so as to (1) place the 
burden of proof on the parties to contracts between freight forwarders and common 
carriers by motor vehicle subject to part Il of the act for the transportation of freight 
when such contracts are called into question, (2) prohibit such contracts at com- 
pensation lower than the motor carrier’s tariff rates in all cases where the line-haul 
transportation is for a total distance of 450 miles or more, and (3) provide penalties 
for the offer, grant, giving, solicitation, acceptance, or receipt of any rebate, con- 
cession, or discrimination resulting from the transportation of property at compen- 
sation less than that specified in such contract. 


The Commission’s experience under section 409 (b) of the act in 
attempting to subject certain contracts between freight forwarders and 
motor common carriers for the transportation of freight to investigation 
has disclosed several major defects in the law. The most important of 
these is the failure to place the burden of proof on the makers thereof 
when such contracts are subjected to formal investigation. 

Section 409 (a) now prohibits such contracts at compensation lower 
than the motor carrier’s tariff rates where the line-haul transportation 
‘*in truckload lots’’ is for a total distance of 450 miles or more. Under 
the recommended amendment circumvention of such prohibition (by use 
of contract rates not subject to specified minimum weights) would be 
prevented by eliminating the term ‘‘truckload lots’’ and making the 
prohibition applicable to all cases where such line-haul distance is 450 
miles or more. The amendment would also eliminate the necessity for 
the Commission to determine what Congress meant by ‘‘truckload lots,’’ 
a term considered almost impossible to define with exactness sufficient 
to stand up in court in a criminal proceeding. 

The penalty provisions would be added to insure observance of the 
terms, conditions, and compensation of the contracts. 


This recommendation was first made in the annual report for 1954 
and was repeated last year. No bills have been introduced with respect 
thereto, but in commenting on bills H. R. 9548 and S. 3366 (companion 
bills), which would have authorized contracts between freight forward- 
ers and railroads for the movement of trailers on flatears, the Commis- 
sion urged that the bills be amended to incorporate provisions similar to 
these suggested changes. 


19. We recommend that section 410 be amended so as to require the obtaining 
of a certificate of public convenience and necessity as a prerequisite to engaging in 
service as a freight forwarder. 


Since 1950 freight forwarders have been classified as common car- 
riers. They should be required to obtain the same type of authority as 
other types of common carriers. The ease with which permits may now 
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be obtained, under the present provisions of section 410 (d), could result 
in overcrowding the freight-forwarding field, with resulting deteriora- 
tion of forwarder service and harm to the general public. 


This recommendation has been included in the annual reports since 
1952. No bills respecting this recommendation were introduced during 
the 84th Congress. H. R. 3791 was introduced during the 83rd Con- 
gress, but no further action was taken thereon. In commenting on 
S. 3365 and H. R. 9772 (companion bills in the 84th Congress) which 
would have eliminated section 410 (d) from the act, the Commission 
urged that the act be further amended so as to give effect to this recom- 
mended change. 


20. We recommend that section 11 of the Clayton Antitrust Act (15 U. S. C., 
sec. 21) be amended so as to provide that the Commission’s jurisdiction thereunder 
shall include contract carriers as well as common carriers subject to the Interstate 
Commerce Act. 


The Commission’s jurisdiction under section 11 of the Clayton Act 
applies only to ‘‘common ecarriers’’ subject to the Interstate Commerce 
Act. Under the present language of the Clayton Act jurisdiction over 
the acquisition by one corporation of stock in another corporation, where 
the effect would be to substantially lessen competition, appears to be in 
the Federal Trade Commission where contract carriers are involved, 
while at the same time this Commission would have jurisdiction under 
section 5 of the Interstate Commerce Act over the establishment of com- 
mon control of two or more contract carriers. Inasmuch as this Com- 
mission has jurisdiction over various other activities and practices of 
contract carriers, and the issuance and transfer of permits authorizing 
operations thereof, it seems appropriate that we should also administer 
the Clayton Act with respect to contract carriers as well as common 
carriers subject to the Interstate Commerce Act. 

By amending the act as recommended the possibility of conflicting 
requirements being imposed upon such carriers by the different agencies 
would be avoided. 


21. We recommend that the Federal statutes commonly known as the Trans- 
portation of Explosives Act (18 U. S. C., secs. 831-835) be completely rewritten 
in the light of important developments relating to this subject which have occurred 
in the 34 years since the last revision of these statutes, and in this connection recom- 
mend that they be amended so as to include specifically radioactive materials and 
be made to apply to contract and private carriers as well as common carriers. 


An overall revision of the Transportation of Explosives Act has 
been needed for some time. The trend toward greater use of motor 
carriers in the transportation of explosives has continued, and, at 
present, the act does not apply to contract and private motor carriers. 
It should, therefore, be amended to make it applicable to such carriers 
and to remove the anomaly of having motor common carriers subject 
to maximum penalties of $10,000 or 10 years’ imprisonment, or both, 
while subjecting contract and private carriers to a maximum possible 
penalty of only $100 under the present provisions of section 222 (a) of 
the Interstate Commerce Act. 
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The recommended revision is also deemed necessary because of the 
tremendous increase in the production and transportation of radioactive 
and nuclear materials. While the Transportation of Explosives Act 
makes no specific mention of radioactive materials, the Commission has 
prescribed regulations covering such materials by classifying them as 
‘*poisons.’’ It is believed that the act should be revised in such manner 
as to remove any doubt as to the Commission’s jurisdiction in this 
respect. 

A number of other changes in the act, principally of a clarifying 
and technical nature, are also deemed necessary and desirable. 


This recommendation was made for the first time, in its present 
form, in the annual report for 1954, and was repeated in 1955. No 
bills implementing this recommendation were introduced during the 
84th Congress. 


22. We recommend that chapter 157, title 28 of the United States Code 
entitled “Judiciary and Judicial Procedure,”’ be amended so as to provide that suits 
brought to set aside Commission orders be brought against the Commission instead 
of the United States, with the Government, through the Attorney General, being 
given the right to intervene in appropriate cases. 


Sections 2322 and 2323, title 28, U. S. Code, provide that all actions 
for review of the Commission’s orders shall be brought by or against 
the United States and that the Commission and any interested party 
may intervene as of right. It is further provided that the Attorney 
General shall represent the Government and that he shall not dispose 
of or discontinue any proceeding over the objection of any intervener, 
who may continue the action unaffected by the action of the Attorney 
General. 

In recent years, the Department of Justice has declined to defend 
some of the Commission’s orders and, in other cases, has confessed error. 
We believe that Congress never intended that the Department of Justice 
should attempt to review the Commission’s orders in this manner. 
Therefore, we urge that the law be amended to provide that suits to 
set aside its orders shall be brought against the Commission, and that 
the United States shall be entitled to intervene on behalf of any Federal 
agency which has a justiciable interest in a particular case. 


This recommendation was included in the annual report for the 
first time in 1954 and was repeated last year. No bills have been intro- 
duced to give effect thereto. 


23. We recommend that the Safety Appliance Acts (45 U. S. C., secs. 1-16), 
the Hours of Service Act (45 U. S. C., secs. 61-64), the Locomotive Inspection Act 
(45 U. S. C., secs. 22-34), and sections 222 (a) and (c) of the Interstate Com- 
merce Act be amended so as to provide more adequate and realistic, including mini- 
mum, penalties for violations. 


The penalty provisions in these statutes were established many 
years ago, some as long ago as 1893, at which time they were sufficient 
to deter violations. Because of the decreased value of the dollar and 
the increased volume of business, some of the carriers and other persons 
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frequently find it cheaper to violate the law and pay the fine provided 
for than to comply with the statutory requirements. 

The recommended amendments are intended to take the profit out 
of violating the law. 


The recommended changes in the Safety Appliances Acts, the Hours 
of Service Act, and section 222 (a) of the Interstate Commerce Act 
(as applied to violations of the motor carrier safety and hours of service 
regulations) were made for the first time last year. No bills were 
introduced with respect thereto during the 84th Congress, except H. R. 
10185, introduced in the House on March 26, 1956, which would have 
increased the fixed penalty in the Safety Appliance Acts to $500. No 
action was taken on that bill. 

The recommended amendment to increase the penalty provision in 
the Locomotive Inspection Act is new. Also new is the recommendation 
to expand upon last year’s recommended change in section 222 (a) and 
to include violations of section 222 (c). 


24. We recommend that the Safety Appliance Acts (45 U. S. C., secs. 1-16) 
be amended so as to give the Commission authority to prescribe rules, standards and 
instructions for the installation, inspection, maintenance, and repair of power or 
train brakes. 


Under section 10 of the Safety Appliance Acts the Commission is 
charged with the responsibility for enforcement of the power brake 
provisions of sections 1 and 9 thereof. It does not, however, have the 
authority to prescribe rules, standards, and instructions for the instal- 
lation, inspection, maintenance and repair of such equipment. 

The suggested legislation is needed because it has become apparent 
that the carriers are unable to cope with non-observance of their own 
rules, or, by design, have attempted to evade the minimum requirements 
of safety. Air brake inspections made by the Commission’s inspectors 
have disclosed that since November 1953, the maintenance and inspec- 
tion practices of the carriers have progressively deteriorated. Even 
among the railroads which have adopted the voluntary code of the Asso- 
ciation of American Railroads there has been widespread non-observance 
of the rules, particularly with respect to train brake inspections. The 
proper inspection, maintenance, and testing of power or train brakes 
by the carriers are absolute requisites for safe train operation. 

We urge that the Safety Appliance Acts be amended as recom- 
mended in order to provide the degree of safety therein contemplated for 
employees and the traveling public. 

Section 1 of the Safety Appliance Acts now makes it unlawful to 
run any train which does not have a sufficient number of cars equipped 
with power or train brakes so that the engineer can control the speed 
thereof without requiring brakemen to use the common hand brake for 
such purpose. Section 9 provides that any train which is operated with 
power or train brakes shall have such brakes on 50 percent of such cars 
used and operated by the engineer, and that all power brakes associated 
together with such 50 percent shall have their brakes so used and oper- 
ated. The Commission’s order of June 6, 1910, increased this percentage 
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to 85. Subsequent orders of the Commission requiring, with certain 
exceptions, the installation of power brakes on all cars has had the 
effect of increasing this percentage to 100 percent. 


25. We recommend that the Locomotive Inspection Act (45 U. S. C., secs. 
22-34) be amended so as to eliminate the provisions relating to the appointment 
of the director and assistant directors of locomotive inspection by the President, and 
that these positions be placed in the classified service, and, further, that the detailed 
requirements relating to the duties of inspectors be eliminated. We also recommend 
the elimination of the oath requirement in inspection reports. 


The Commission has consolidated almost all of its activities respect- 
ing the inspection of railroad operations and equipment in one bureau 
known as the Bureau of Safety and Service. The primary purpose of 
the reorganization was to obtain a more effective program of railroad 
safety by coordinating the work of the separate inspection staffs of the 
former bureaus of Safety, Locomotive Inspection, and Service and by 
eliminating artificial separations of work between the inspectors of the 
several types. However, the full benefit of the consolidation cannot be 
realized with respect to the former Bureau of Locomotive Inspection 
unless the Locomotive Inspection Act is amended in the manner recom- 
mended so as to permit more effective use of employees. 

This recommendation was first submitted on February 18, 1954, in 
the form of a draft of proposed bill, together with a statement of justi- 
fication therefor, to the chairmen of the House and Senate Interstate 
and Foreign Commerce Committees, respectively, with request for intro- 
duction. As a result, S. 3059 was introduced during the 83rd Congress, 
and a hearing was held thereon, but no further action taken. The sug- 
gested change was included as an annual report recommendation for the 
first time in the 1954 annual report, and was repeated last year with 
clarifying changes in language. No bills were introduced during the 
84th Congress to carry out the recommendation. 


26. We recommend the enactment of legislation similar to the Medals of 
Honor Act (45 U. S. C., secs. 44-46) providing for awards of medals of honor for 
acts of heroism performed in connection with any wreck or threatened wreck, disaster, 
or grave accident involving any commercial motor vehicle subject to the Commission’s 
motor carrier safety regulations. 


In the administration of the Commission’s motor carrier safety 
regulations there have come to our attention a number of acts of heroism 
performed in connection with accidents involving motor vehicles subject 
to those regulations. Some of the acts were so outstanding in our opinion 
that they would have merited the award of a medal of honor such as 
those now awarded under the Medals of Honor Act to persons who, by 
extreme daring and at the risk of their own lives, save or endeavor to 
save the lives of others involved in wrecks, disasters, or serious accidents 
or prevent the occurrence thereof, upon any railroad in the United States 
engaged in interstate commerce. Since there is no statutory authority 
for awarding medals of honor for acts of heroism performed in connec- 
tion with motor carrier accidents, we urge that such legislation be enacted 
in order that such acts may be officially recognized. 
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ORGANIZATION OF I. C. C. AMENDED 


The Organization Minutes of the Interstate Commerce Commission 
relating to the organization of divisions and boards and assignment of 
work, business and functions of the Interstate Commerce Commission, 
pursuant to section 17 of the Interstate Commerce Act as amended, 
effective July 17, 1956 (21 F. R. 6310), as amended (21 F. R. 7927, 
and 21 F. R. 9000) have been further amended as of January 25, effective 
immediately :— 

Paragraphs (g), (h), (i), and (k) of Item 4.2, Division One—Motor 
Carrier Division, are amended to read as follows: 


(g) Sections 206, 207, and 208, relating to certificates of public 
convenience and necessity. 

(h) Section 209, relating to permits. 

(i) Section 210, relating to dual operations. 

(k) Section 211, relating to brokerage licenses. 


Item 7.4 Motor Carrier Board, delete paragraph (a) and reletter 
paragraphs (b), (¢), (d), (e) and (f) as paragraphs (a), (b), (c), (d), 
and (e), respectively ; in new paragraph (a) in the last sentence change 
the reference to ‘‘Item 7.4(f)’’ to read ‘‘Item 7.4(e).’’ As thus cor- 
rected paragraph (a) reads as follows: 


(a) Section 210a (a), relating to applications for temporary authority 
for service by common or contract carriers by motor vehicle, 
except applications involving broad questions of policy ; matters 
following the issuance of an order or requirement of the Com- 
mission or a Division thereof; matters in which a related ques- 
tion is already before the Commission or a Division; and appli- 
cations received as a result of strikes which allegedly disrupt 
transportation in the areas involved, provided that any initial 
grant of temporary authority by the Motor Carrier Board shall 
be limited to a period not exceeding 60 days, but may be con- 
tinued by the board, upon consideration of an appropriate peti- 
tion, for a further period, not to exceed an aggregate of 180 
days. Matters herein excepted from the Board’s jurisdiction 
shall be certified to Division 1 under Item 7.4(e). 


Item 8.5 under Rehearings and further proceedings is amended by 
substituting therein reference to ‘‘Item 7.4(a)’’ in lieu of reference to 
**TItem 7.4(b).’’ As thus amended, Item 8.5 reads as follows: 


8.5 Division One is hereby designated as an appellate division to which 
applications or petitions for reconsideration or review of any 
order, action, or requirement of the Motor Carrier Board shall 
be assigned or referred for disposition, (except as otherwise 
provided in Item 7.4(a), and the decisions or orders of the 
appellate division shall be administratively final and not sub- 
ject to review by the Commission. 
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I. C. C. RULES OF PRACTICE AMENDED 


On January 18, the Interstate Commerce Commission announced 
the following revision of its Rules of Practice, to become effective March 
1, 1957. 


§ 1.74* Witness examination; order of procedure. Witnesses 
will be orally examined under oath before the officer unless their 
testimony is taken by deposition or the facts are presented to the 
Commission in the manner provided under modified or shortened 
procedure. In formal-complaint, application, and investigation pro- 
ceedings complainant, applicant, and respondent, respectively, shall 
open and close at the hearing, except at further hearings granted 
on petition the petitioner requesting further hearing shall open and 
close. Interveners shall follow the party in whose behalf the 
intervention is made. The foregoing order of presentation may be 
varied by the officer, who also shall designate the order of presen- 
tation in any other type of proceeding, of any other party to any 
proceeding, or of parties to several proceedings being heard upon 
a consolidated record. 


(Sees. 12, 17, 24 Stat. 383, as amended, 385, as amended, 49 Stat. 
546, as amended, 548, as amended, sec. 201, 54 Stat. 933, sec. 1, 56 Stat. 
285; 49 U. S. C. 12, 17, 304, 305, 904, 1003). 

According to the Commission’s announcement, it is expected that 
the printed pamphlet copies of the General Rules of Practice will be 
available sometime this month, at which time they may be purchased 
from the Superintendent of Documents, Government Printing Office, 
Washington 25, D. C. 


* The words in italics have been added. 








LECTURE SERIES ON ACTIVITIES OF THE I. C. C. BOARD OF SUSPENSION 
BY ROLAND W. BAY, CHAIRMAN OF THE BOARD 


Roland W. Bay, Chairman of the I. C. C. Board of Suspension, 
beginning March 4, 1957 and weekly thereafter, will conduct a series of 
twelve one-hour lecture-discussions on the functions and responsibilities 
of the Board of Suspension. Following each lecture, there will be a 
question and answer period. 

The series will be open to practitioners before the Interstate Com- 
merce Commission, and an announcement of the time and place of the 
lectures will be made by the Commission. 

While the lectures are designed primarily as a training program 
for I. C. C. employees whose official duties require a knowledge of the 
Suspension Board’s activities, they will be of primary interest to prac- 
titioners, as well. 
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POWERS OF INVESTIGATION AND SUSPENSION TRAINING PROGRAM 1957 


9 NO 


CO PO 


Subject No. 3—Delegation of Powers of Investigation and Suspension 


1. Board of Suspension, Minute 7.1 and 7.3 
2. Division 2, Minute 4.1 and 4.3(e) 
3. Appellate Division 2, Minute 8.1 and 8.4 
Subject No. 4—Discussion of Powers of Investigation and Suspension 
1. By the Commission 
2. By the Board of Suspension 
3. By Division 2 
4. By Appellate Division 2 
Subject No. 5—General Rule 42 
Subject No. 6—Discussion of Procedure 
1. By the Commission 
2. By the Board of Suspension 
3. By Division 2 
4. By Appellate Division 2 


Subject No. 7—Entering of Orders of Investigation, Suspension, 


> Co fo 


ad dl 






































Subject No. 1 


Section 15(7), Part I (Rail and Pipe Line Common Carriers) 
Section 216(g) and 218(c), Part II (Motor, Common and Contract) 
Section 307(g¢) and (i), Part III (Water, Common and Contract) 
Section 406(e), Part IV (Freight Forwarder) 


Subject No. 2—Powers of Investigation Only 


Section 13(2), Part I (Rail and Pipe Line Common Carriers) 
Section 204(c), Part II (Motor, Common and Contract) 
Section 304(e), Part III (Water, Common and Contract) 
Section 403(f), Part IV (Freight Forwarders) 


Vacation and Discontinuance 
By the Commission 
By the Board of Suspension 
By Division 2 
By Appellate Division 2 

Subject No. 8—Appeals 

By the Board of Suspension 
By Division 2 
By Appellate Division 2 


Subject No. 9—Service of Orders and Notices 
Subject No. 10—Special Rules of Practice 
Special Rule 1.200; Paragraphs (a), (b), and (c) 
Subject No. 11—General Rules of Practice 
Rules 2, 3, 4, 5, 6, 7, 21, 23, 40, 101 and 102 
Subject No. 12—Miscellaneous Minutes 
Minutes 14, 15 and 21 
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ARRANGEMENTS COMMITTEE—28th ANNUAL MEETING 


The Committee on Arrangements for the 28th Annual Meeting is 
composed of the following members: 


John B. Palmer, Chairman, G. F. A., Texas & Pacific Railway Com- 
pany, Suite 644, 120 South La Salle Street, Chicago 3, Illinois. 

Robert N. Burchmore, Vice-Chairman, 2106 Field Building, Chicago 
3, Illinois. 

D. W. C. Becker, Director, Traffic Management Department, 
La Salle Extension University, 417 South Dearborn Street, Chicago 5, 
Illinois. 

Alex E. Berendt, Assistant Dean, College of Advanced Traffic, 22 
West Madison Street, Chicago 2, Illinois: 

Robert A. Blocki, A. G. T. M., Kraft Foods Company, 500 Peshtigo 
Court, Chicago 90, Illinois. 

Willis T. Carpenter, Jr., 308 North Mozart Street, Palatine, Illinois. 

Albert J. Carr, Mgr., Traffic Department, The Quaker Oats Com- 
pany, 345 Merchandise Mart, Chicago 54, Illinois. 

Martin L. Cassell, Jr., 189 West Van Buren Street, Chicago 5, 
Tllinois. 

A. J. Christiansen, Secretary, Northern Illinois Coal Trade Associa- 
tion, Room 1818, 307 North Michigan Avenue, Chicago 1, Illinois. 

James A. Gillen, Commerce Attorney, C. B. & Q. Railroad, 547 West 
Jackson Boulevard, Chicago 6, Illinois. 

R. P. DeGroote, Gen’] Western Frt. Agt., Luckenbach S. S. Com- 
pany, Inc., 110 South Dearborn Street, Rm. 514, Chicago 3, Illinois. 

Ernest N. Hensen, Traffic Coordinator, The Dow Chemical Com- 
pany, Central Terminals Office, 3737 West 79th Street, Chicago 29, 
Tllinois. 

Russell B. James, C. B. & Q. Railroad, 547 West Jackson Boulevard, 
Chicago 6, Illinois. 

Walter B. Knorst, A. G. T. M., International Minerals & Chemical 
Corp., 20 North Wacker Drive, Chicago 6, Illinois. 

Raymond A. Koga, 1634 West Edgewater Avenue, Chicago 26, 
Tllinois. 

Arnold J. Larson, G. T. M., Masonite Corp., Rm. 2025, 111 West 
Washington Street, Chicago 2, Illinois. 

George A. McElroy, Mgr., Transportation Department, Ceco Steel 
Products Corp., 5601 West 26th Street, Chicago 20, Illinois. 

William J. O’Brien, Commerce Attorney, Illinois Central Railroad, 
135 East 11th Place, Chicago 5, Illinois. 

R. V. Craig, G. T. M., Allied Mills, Inc., Board of Trade Building, 
Chicago 4, Illinois. 

A. E. Leitherer, A. G. T. M., Allied Mills, Inc., Rm. 3400, 141 West 
Jackson Boulevard, Chicago 4, Illinois. 

Lee J. Quasey, Commerce Counsel, National Livestock Producers 
Association, 139 North Clark Street, Chicago 2, Illinois. 

Arthur H. Schwietert, Director of Traffic, Chicago Association of 
Commerce & Industry, 1 North La Salle Street, Chicago 2, Illinois. 
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T. P. Seanlan, 5340 North Lieb Avenue, Chicago 30, Illinois. 

James V. Springrose, T. M., Cargill, Inc., 1740 Field Building, 
Chicago 3, Illinois. 

Arthur Stavinga, A. T. M., General American Transportation Corp., 
135 South La Salle Street, Chicago, Illinois. 

Trenham §. Turton, Supervisor, Traffic Research, United States 
Gypsum Company, 300 West Adams Street, Chicago 6, Illinois. 

Norman E. White, F. T. M., Illinois Central Railroad, 135 East 11th 
Place, Chicago 5, Illinois. 

William Y. Wildman, 332 South Michigan Avenue, Chicago 4, 
Illinois. 





HOUSE COMMITTEE ON INTERSTATE & FOREIGN COMMERCE 


The House Committee on Interstate & Foreign Commerce for the 
85th Congress is composed of the following: 


Democrats Republicans 
Oren Harris, Ark., (Chairman) Charles A. Wolverton, N. J. 
John Bell Williams, Miss. Joseph P. O’Hara, Minn. 
Peter F. Mack, Jr., Ill. Robert Hale, Maine 
Kenneth A. Roberts, Ala. John W. Heselton, Mass. 
Morgan M. Moulder, Mo. John B. Bennett, Mich. 
Harley O. Staggers, W. Va. John V. Beamer, Ind. 
Isidore Dollinger, N. Y. William L. Springer, Ill. 
Walter Rogers, Texas Alvin R. Bush, Pa. 
Martin Dies, Texas Paul F. Schenck, Ohio 
Samuel N. Friedel, Md. Joseph L. Carrigg, Pa. 
John J. Flynt, Jr., Ga. Steven B. Derounian, N. Y. 
Torbert H. Macdonald, Mass. J. Arthur Younger, Calif. 
George M. Rhodes, Pa. William H. Avery, Kansas 
John Jarman, Okla. Bruce Alger, Texas 
Leo W. O’Brien, N. Y. Will E. Neal, W. Va. 


John E. Moss, Jr., Calif. 
John D. Dingell, Mich. 
J. Carlton Loser, Tenn. Elton J. Layton, Clerk 








LIFE’S RECORDS CLOSED 


By Epwarp H. DeGroot, Jr. 
Chairman, Memorials Committee 


Conrad R. Charles, 14839 South Wabash, Dalton, Illinois. 


Ernest E. Hostler, 1117 Clifton Street, N. W., Washington 9, D. C. 
(1-25-57). 


Martin L. Pieper, R. R. No. 1, Sangamon County, Loami, Illinois. 
(12-6-56). 
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EX PARTE MC-43 


LEASE AND INTERCHANGE OF VEHICLES BY MOTOR CARRIERS 
1. C. C. Administrative Ruling No. 103* 


The following is an administrative ruling of the Bureau of Motor 
Carriers, dated January 24, 1957, in response to questions propounded 
by the public, indicating what is deemed by the Bureau to be the correct 
application and interpretation of the regulations prescribed by order 
of the Commission, dated November 23, 1956, in Ex Parte No. MC-43, 
Lease and Interchange of Vehicles by Motor Carriers. Rulings of this 
kind are tentative and provisional and are made in the absence of authori- 
tative decisions upon the subject by the Commission. 


SECTION 207.1 APPLICABILITY 


Question 1. Do the regulations apply to the leasing of equipment to 
a private carrier or a shipper by a person not an authorized carrier? 

Answer: No. The regulations have no application to such leasing 
arrangements. For such an arrangement to be proper, the leased vehicle 
must be transferred to the shipper’s possession and be operated under 
the shipper’s complete direction and control by the shipper’s own driver, 
with the shipper responsible to the public in case of accident and respon- 
sible to the Commission for compliance with the safety and hours of 
service regulations. If this is not done, the arrangement would result in 
unlawful transportation for compensation by the owner of the vehicle. 
Authorized carriers may not lease vehicles to private carriers or shippers 
except under the conditions specified in Section 207.6 of the regulations. 


SECTION 207.3 EXEMPTIONS 


Question 2. May a carrier who leases a vehicle from an owner- 
operator under an agreement which complies with the regulations, sub- 
lease such vehicle to, or interchange such vehicle with, another authorized 
common ¢arrier? 

Answer: For the purpose of these rules, the authorized common car- 
rier lessee in such a situation is considered as the owner of the equipment 
and, therefore, may interchange such equipment with another common 
carrier or sublease it to another authorized carrier. Such subleasing 
must be for a minimum 30-day period unless a shorter period is per- 
mitted under Section 207.3(a) or under the exceptions to Section 
207.4(a) (3). 


Question 3. May two authorized carriers effect a through movement 
of traffic under the exemption provided in Section 207.3(a) ? 

Answer: The exemption in Section 207.3(a) and the other exemp- 
tions apply only to the augmenting of equipment. There is no exemption 
for any through movement of traffic in interchange service described in 
Section 207.5. The provisions of Section 207.5 cannot be defeated by a 
pretense that the exemption in Section 207.3(a) applies. 


* Ruling 103 Cancels Rulings 96 and 97. 

















FEBRUARY, 1957 499 





Question 4. When an authorized carrier leases equipment from 
another carrier under the Section 207.3(a) exemption, may the equip- 
ment be operated only to a point which lessor is authorized to serve? 

Answer: No. The lessee must use the equipment for transportation 
under its authority to a point in the direction of a point which the lessor 
is authorized to serve. The equipment may be leased for operation to 
any point before or beyond the point which lessor is authorized to serve, 
so long as such operation is in the general direction of the point which 
lessor is authorized to serve. 


Question 5. Are the inspection and identification requirements ap- 
plicable to equipment leased for use wholly within a municipality or 
commercial zone in collection or delivery service? 

Answer : If the equipment is leased for use by an authorized carrier 
in performing its own collection and delivery service, the inspection and 
identification requirements apply. If the equipment is leased by a 
person for use in performing collection and delivery service under con- 
tract with an authorized carrier under the provisions of Section 
202(¢c) (2) of the Act, the inspection and identification requirements do 
not apply. 


Question 6. What vehicles used in agricultural or perishable opera- 
tions come within the exception to the 30-day requirement in Section 
207.4(a) (3) (i)? 

Answer : Provided the statement required by Section 207.4(a) (3) (i) 
is obtained, the 30-day requirement does not apply to: 


(1) Any vehicle, regardless of who owns or is operating it, which 
has completed a movement in private or for-hire carriage of property 
consisting of ordinary livestock, fish (including shell fish), or agricul- 
tural (including horticultural) commodities (not including manufac- 
tured products thereof), and is next used by an authorized carrier: 


(a) in a single loaded movement in any direction, or 

(b) in one or more of a series of movements, loaded or empty, in the 
general direction of the general area in which the equipment is based, or 

(c) in first a movement described in (a) above, and then a move- 
ment described in (b) above. 


(2) Any vehicle described in (a), (b), or (c) below, which is used 
by an authorized carrier in a single movement or in one or more of a 
series of movements, loaded or empty, in the general direction of the 
general area in which the equipment is based: 


(a) Any vehicle controlled and operated by a farmer when used in 
the transportation of his agricultural (including horticultural) commodi- 
ties or products thereof, or in the transportation of supplies to his farm. 

(b) Any vehicle controlled and operated by a cooperative associa- 
tion or federation of cooperative associations of the kind referred to in 
Section 203(b) (5) of the Interstate Commerce Act. 
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(ec) Any vehicle of a private carrier of property used regularly in 
the transportation of property of a character embraced within Section 
203(b) (6) of the Interstate Commerce Act, or perishable products manu- 
factured from perishable property of a character embraced within 
Section 203(b) (6). 


It will be seen that if a vehicle qualifies under (1) above, that is, 
has completed a movement of ordinary livestock, fish, or agricultural 
commodities, such as are referred to in Section 203(b)(6) of the Act, 
the first movement in which it is used by the authorized carrier may be 
in any direction, whereas, if the vehicle has not completed a movement 
of such property, but nevertheless qualifies under (2) above, any move- 
ment in which it is used by the authorized carrier must be in the general 
direction of the general area in which the vehicle is based. In returning 
to the general area of its base, all such vehicles may use any reasonably 
direct route. 


Question 7. What is the meaning of the language ‘‘perishable 
products manufactured from perishable property of a character em- 
braced in Section 203(b) (6)’’ as it is used in the answer to Question 6 
above and in Section 204(f£)(1) of the Interstate Commerce Act? 

Answer: ‘‘Perishable’’ is interpreted to mean inherently subject to 
rapid deterioration, decomposition, or decay. Canned goods, dried de- 
hydrated and preserved goods, bottled goods, and the like, are not perish- 
able products. Frozen goods, or other goods which must be kept under 
refrigeration to avoid rapid deterioration, decomposition, or decay, are 
perishable products. To be within the quoted language, the products 
must themselves be perishable and must be manufactured from property 
that is both perishable and of the kind embraced in Section 203(b) (6) 
of the Act. Thus, perishable products manufactured from fresh fish 
(including shell fish), from fresh fruits and fresh vegetables, from fresh 
eggs and fresh poultry, and from other perishable commodities embraced 
in Section 203(b)(6) of the Act, are within the quoted language. 
Products manufactured from grain are not within that language because 
grain is not perishable. Products manufactured from meat are not 
within the quoted language because meat is not embraced in Section 
203(b) (6) of the Act. 


SECTION 207.4 AUGMENTING EQUIPMENT 


Question 8. May one written agreement cover the lease of more 
than one vehicle by the owner thereof to an authorized carrier? 

Answer: Yes. If all the equipment is received by the carrier at the 
same time, one contract describing each vehicle and a single sum in 
payment thereof may be executed. Unless a copy of the lease agreement 
is carried with each vehicle, except non-powered equipment, as provided 
in Section 207.3(e), a certificate as required in Section 207.4(d) must 
be carried on the vehicle. 
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Question 9. Does the relinquishing of possession of a leased vehicle 
for repairs, either to the owner or to a public garage, constitute a viola- 
tion of Section 207.4(a) (4) ? 

Answer: The ‘‘exclusive possession’’ required by Section 207.4(a) 
(4) does not preclude the carrier-lessee from sending a leased vehicle 
to a public garage or to a garage of the vehicle owner for repairs, after 
which it is returned immediately to the carrier’s service. 


Question 10. Where the vehicle leased by an authorized carrier 
breaks down, may the lessor substitute another vehicle without executing 
a new lease agreement? 

Answer: In such case, the lease of the first vehicle would come to an 
end when it is removed from service. It would, therefore, follow that 
the lease of a substitute vehicle by the authorized carrier would be a 
new arrangement and subject to all applicable sections of these regu- 
lations. 


Question 11. Do the intermittent operations provisions of Section 
207.4(a) (4) (ii) apply only to the lease of equipment by one household 
goods carrier from another such carrier? 

Answer : The lessee must be an authorized carrier of household goods 
as defined by the Commission, and the lessor must be a hauling agent 
for such lessee and normally be engaged in household moving, either 
interstate or intrastate. 


Question 12. Must household goods carriers who have long-term 
lease agreement with hauling agents execute a new lease agreement each 
time a vehicle of an agent enters its service? 

Answer: No. Section 207.4(a) (4) (ii) is construed to mean that a 
vehicle which is under a long-term lease to an authorized household goods 
carrier may be used by the latter on an intermittent basis, and such 
carrier need assume the possession, control, use, and responsibility re- 
quired by the regulations only during the time the vehicle is being 
operated by or for the authorized carrier under the continuing lease 
agreement. 


Question 13. Must carriers of household goods comply with Section 
207.4(b) by giving or taking receipts each time vehicles operated on an 
intermittent basis enter the service of the authorized carrier? 

Answer: No. This rule is construed to mean that when the long- 
term lease agreement is initially entered into, the authorized carrier shall 
give the lessor a receipt for the vehicle and no other receipt giving or 
taking is required until the agreement is terminated, at which time the 
authorized carrier must obtain a receipt from the lessor showing that 
possession of the vehicle is relinquished. 


Question 14. When an authorized carrier leases a vehicle from an 
owner for a one-way movement, where that is permitted by these regu- 
lations, to a point on the lines of a second carrier, and the equipment is 
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then interchanged, may the second carrier relinquish possession of the 
vehicle at destination and obtain a receipt from the owner thereof as 
required in Section 207.4(b) ? 

Answer: In such case, the authorized carrier who utilizes the vehicle 
in interchange service on the last leg of the movement may obtain a 
receipt from the owner and relinquish possession of the vehicle provided 
there is a prior arrangement whereby he would do so as agent for the 
carrier with whom the lease was originally made. 


Question 15 Sections 207.4(c) and (e) have requirements as to 
safety inspections and driver qualifications to insure compliance with 
certain provisions of the Motor Carrier Safety Regulations when carriers 
augment their equipment. Does this mean that the other provisions of 
those regulations are not applicable? Must these requirements be ob- 
served when interchanging equipment? 

Answer: The lease and interchange regulations do not supersede, 
amend, or in any way make inapplicable any part of the Safety Regula- 
tions. The safety inspection requirement of Section 207.4(c) is in addi- 
tion to periodic inspections required under the safety regulations, and 
by reason of Section 207.5(d) it applies when interchanging as well as 
when augmenting equipment. The driver qualification requirements of 
Section 207.4(e) are in the nature of a reminder as to what the Safety 
Regulations require as to new drivers. A similar provision was not 
considered necessary in Section 207.5 because any driver of an inter- 
changed vehicle already would be in the service of an authorized carrier; 
but there is no relaxation of the qualification requirements as to such 
drivers. 


Question 16. Section 207.4(c) requires that an inspection of the 
vehicle be made by a person who is competent and qualified to make such 
inspection and has been duly authorized by the carrier to make such 
inspection as a representative of the carrier. May the carrier appoint 
as its representative to make such inspection a driver or other employee 
of the person owning the equipment? 

Answer: No. The person making the inspection must make it as a 
representative of the carrier under whose rights the transportation will 
be performed, and the carrier may not employ as its representative a 
person who has an adverse interest, such as the driver or an employee 
of the owner. Where an authorized carrier has duly appointed an indi- 
vidual under a long-term agreement to act as its exclusive agent in the 
handling of such carrier’s business, including furnishing equipment, 
solicitation and booking of shipments, issuing freight bills or bills of 
lading, receiving drivers’ reports, and collecting and accounting for 
transportation charges, such person, even though he be the owner of the 
equipment, may make the required inspection, provided the authorized 
earrier has found such agent competent and qualified to do so and has 
duly authorized him to make such inspection. 


Question 17. May a carrier designate a garage as its representative 
to make inspections, as required under Section 207.4(c) ? 
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Answer: A carrier may not authorize a garage to make the inspec- 
tion, but it may authorize a competent and qualified employee of a 
public garage to make the inspection for it. It would not be permissible 
for a carrier to authorize a person to make the required inspection if 
such person is also authorized to make inspections for another carrier 
with which the first carrier interchanges equipment as there would likely 
be an adverse interest involved. 


Question 18. Section 207.4(¢c) requires that an official of the carrier 
must certify on the inspection form that the person making the inspec- 
tion was competent and qualified to make such inspection. Must the 
carrier official personally sign each such form? 

Answer : The certification by the company official may be placed on 
the inspection form at any time after the form is completed and filed by 
the person making the inspection. It is assumed that the official will 
have determined in advance that the person making the inspection was 
qualified and competent. The manner or method by which the official 
affixes his signature on the inspection form is left up to the official so 
long as he assumes responsibility for any certification to which his signa- 
ture is so affixed. 


Question 19. May a carrier inspect or have a vehicle inspected as 
required by Sections 207.4(c) or 207.5(d), prior to or at a point other 
than at the time and place where possession thereof is taken? 

Answer: No. The above sections provide that where the inspection 
shows that the vehicle is not in compliance with the safety regulations, 
possession shall not be taken (Section 207.4(c)), and it is the duty of 
the carrier acquiring the equipment in interchange service to refrain 
from operating the equipment until the defects have been corrected 
(Section 207.5(d)). It, therefore, follows that the inspection must be 
made at the time and place where the carrier takes possession of and 
assumes responsibility for the vehicle. 


Question 20. Sections 207.4(d) and 207.5(e) require that identi- 
fication devices be of durable material. What is meant by ‘‘durable 
material’’? 

Answer: The term ‘‘durable material’’ is construed to mean a 
material with the capacity of continuing in use indefinitely. Examples 
of the material to be used, that is wood, plastic, or metal, indicate that 
a substantial or lasting material shall be used for identification devices. 
Paper, cloth or other material which will not withstand weather or wind 
conditions indefinitely is not considered to be durable material. 


SECTION 207.5 INTERCHANGE OF EQUIPMENT 


Question 21. May two authorized common carriers interchange 
equipment at a point at which neither is authorized to originate ship- 
ments? 

Answer: No. Section 207.5(b) requires that each carrier have ap- 
propriate authority to perform its portion of the through movement. 
Thus, the first carrier must have authority to transport the shipment 
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from origin to the interchange point and the second carrier must have 
authority to transport the shipment from such interchange point to 
destination or to a point where it will be further interchanged with a 
third such carrier. 


Question 22. Who may make inspection of equipment acquired in 
interchange ? 

Answer: Section 207.5(d) requires that the inspection be made in 
the manner provided in Section 207.4(c) of the regulations. See Ques- 
tion Nos. 15-19, inclusive, above. 


SECTION 207.6 RENTAL OF EQUIPMENT TO PRIVATE CAR- 
RIERS AND SHIPPERS 


Question 23. May an authorized carrier which owns or controls a 
separate leasing or rental corporation permit such corporation to lease 
or rent vehicles to private carriers or shippers? 

Answer: If the separate leasing or rental corporation conducts a 
bona fide business of leasing or renting vehicles to the general public, 
irrespective of whether it uses the transportation services of the carrier, 
this is permissible. However, an authorized carrier may not use a 
leasing or rental company which it owns or controls as a device by which 
concessions or rebates may be granted to shippers, nor allow the business 
to be conducted in such a way as to result in discrimination or other 
practices which are unlawful under the Interstate Commerce Act. 


Question 24. Under Section 207.6(b), may a railroad or a corpora- 
tion affiliated with or controlled by such railroad, which performs opera- 
tions under Part II of the Act, rent vehicles without drivers to private 
carriers or shippers? 

Answer: No. The exception to this rule applies to authorized 
carriers transporting wholly for and on the billing of railroads and does 
not except the authorized common carrier railroad or subsidiary or 
affiliated corporation from the prohibition against renting vehicles with- 
out drivers to private carriers or shippers. 
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FORMAL MATTERS 
Intrastate Freight Rates 


Arkansas 


By its further order in Docket 31660, and following consideration 
of the final decree of the United States District Court for the Eastern 
District of Arkansas entered December 28, 1956, the Commission has 
directed modification and vacation of its order of September 4, 1956, 
to the extent that it may in any way affect the rate order of the Arkansas 
Public Service Commission of May 3, 1956, in its docket R-976, pre- 
scribing multiple carload rates on limestone, run of the crusher, to be 
used only for fluxing purposes in the production of alumina to apply 
from Myersville Spur and Limedale Spur to Bauxite Junction. The 
September 4 order as modified will now become effective February 4, 
upon five (5) days’ notice. 


Kentucky 


The Trunk Line Territory Tariff Bureau of the Eastern Railroads 
announced on January 23 that the Kentucky Public Service Commission 
had authorized the Ex Parte 196 increases and that lines involved are 
publishing lettered supplements to the Master Tariff to become effective 
February 8, on 15 days’ notice. 





Per Diem Rate Litigation 


On or about January 19th the Interstate Commerce Commission 
filed an answer in Civil Action No. 56-1004-M, entitled Boston & Maine 
Railroad, et al. v. United States of America and Interstate Commerce 
Commission, the proceeding in which the named plaintiff and some 
twenty-five others seek reversal of the Commission’s order in Docket 
31358 which found reasonable the $2.40 freight car per diem rate pub- 
lished to be effective August 1, 1953. 

On or about the same date the Burlington and 32 additional large 
trunk line railroads (representing substantially the complainants in 
Docket 31358 before the I. C. C.), filed with the United States District 
Court in Boston a motion to intervene as defendants together with an 
answer substantially similar to that filed by the Commission in which 
the greater number of material allegations made in the above-described 
complaint are denied. 
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Interpretation of Ogden Gateway Order 


On January 4 the Commission released its further order dated 
December 17 in Docket 30297, stating that a hearing, at a time and place 
to be hereafter designated, will be held concerning the Denver & Rio 
Grande Western’s request for investigation of the routing provisions 
published by the Union Pacific which are alleged not in compliance with 
the Commission’s final order in the Ogden Gateway proceeding. 





Southern Cancellation of Routing 


On January 9 the I. C. C. released the proposed report of Examiner 
L. H. Dishman, in which it is recommended that the Commission find 
that the proposed cancellation by the Southern Railway System of 
through routes available for the transportation of freight traffic which 
embraced the line of the Tennessee, Alabama & Georgia Railway Com- 
pany, as an intermediate carrier, in connection with Southern System 
lines, is not shown to be just and reasonable. 

In recommending that the Commission direct cancellation of the 
proposed schedules the Examiner, in part, concluded that ‘‘should the 
Commission approve the cancellation of these routes, a precedent govern- 
ing future restrictive routing programs not only of the Southern but of 
other large railroads would be established. A routing war could thus be 
initiated, the end result of which might result in the closing of many 
frequently used routes which are not only needed as service routes but 
which in many instances are the shortline routes between origins and 
destinations on which present class and commodity rates are based. 

The Examiner also concluded that ‘‘An appraisal of the record in 
this proceeding leads to the inescapable conclusion that the result which 
the Southern here seeks to achieve would not be consistent with the 
public interest.’’ 





Cotton—Transcontinental Territory to South 


By order dated December 31 the I. C. C. announced that hearing 
in Docket 32058, relating to rates and routes on cotton moving from 
Transcontinental Territory to the South, previously assigned for Janu- 
ary 8, 1957, before Examiner Morgan at Washington, D. C., is being 
postponed to a date to be hereafter fixed as result of the stipulation by 
the Southern Railway and other respondents in the proceeding that they 
will be governed in Docket 32058 by the determination of the issues in 
I&S 6588 and Docket Nos. 31915 and 32003, other proceedings substan- 
tially similar in nature. 





Increased Passenger Fares—Western and Official Territories 


By orders released December 31 the I. C. C. approved a 5 percent 
increase in basic passenger fares and charges, coach and first class (other 
than commutation) by western railroads and by eight railroads in the 
Eastern District and Pocahontas Region. 
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Increased fares applicable to the western roads became effective 
January 1, 1957. The Chesapeake & Ohio, Lehigh Valley, New York 
Central, Norfolk & Western, Pennsylvania, Pennsylvania-Reading, Pitts- 
burgh & Lake Erie and the Reading were authorized by the Commission’s 
order in Docket No. 32032 to make the 5 percent increase effective upon 
5 days notice. 

The Commission also allowed a 7 percent increase in Pullman fares 
to become effective January 1, 1957. 

On January 25 in Docket 32097, the I. C. C. authorized 17 addi- 
tional eastern railroads to effect a 5% increase in fares and charges 
effective February 1, 1957, upon not less than two (2) days’ notice, in 
similar fashion as earlier authority had been granted other eastern 
railroads in Docket 32032, and western lines in Ex Parte 207. 





Increased Freight Rates—Eastern and Western Territories— 
Ex Parte 206 


In a series of orders released January 4, pertaining to Ex Parte 206, 
Increased Freight Rates, Eastern and Western Territories, 1956, the 
Commission: (1) denied a petition of the Southern Traffic League, Inc., 
seeking reconsideration of that part of the Commission’s report and 
order dated December 17, approving an increase in the interterritorial 
rates to and from the South; (2) granted the Waterways Freight 
Bureau and the National Tank Truck Carriers the right to intervene in 
the proceeding ; and (3) granted the petition filed by certain respondent 
railroads for leave to amend the petition of November 14 by adding and 
deleting certain railroads as petitioners. 

Railroads in the Eastern and Western Territories filed with the 
I. C. C. on January 11 a supplemental petition in Ex Parte No. 206 in 
which they asked that the Commission authorize them to make an in- 
crease of 22 percent in freight rates in the two territories and inter- 
territorially. This increase would be based on the rates in effect on 
December 27, 1956, and would include the emergency increase of 7 per 
cent in Eastern Territory, 5 percent in Western Territory and 5 percent 
interterritorially between Eastern, Western and Southern Territories, 
with certain hold-downs and exceptions, authorized by the Commission 
in Ex Parte No. 206, which became effective December 28. 

The rail lines asked permission to file certain supplemental and 
additional verified statements in support of the amended petition on or 
before February 1. 





LEGISLATIVE MATTERS 
1. C. C. Submits Bill to Amend Fourth Section 


In a departure from procedure of previous years, and presumably 
representative of practice to be observed this year by the Commission 
with respect to its legislative recommendations to Congress, the Inter- 
state Commerce Commission on January 8 transmitted to the chairmen 
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of the Senate and House Interstate and Foreign Commerce Committees 
a draft of a bill calculated to effect amendment of Section 4 of the Inter- 
state Commerce Act in line with recommendation No. 2 set forth in its 
legislative recommendations in its 70th Annual Report. 

The recommendation designed to be effected by the proposed legis- 
lation is stated as follows: 


We recommend that section 4(1) be amended so as to eliminate 
the necessity of securing prior approval of the Commission for the 
publication of rates over circuitous routes equivalent to the going 
rates over direct routes of the same type of carrier when, in the 
managerial discretion of the carriers, such rates are necessary be- 
cause of competitive factors. 





Recommendations in President’s Budget Message 


Included in the Budget Message of President Eisenhower submitted 
to Congress on January 16 were: 

1—A recommendation that ‘‘the proposals made by the Advisory 
Committee on Transport Policy and Organization’’ is an item which 
needs ‘‘earnest and prompt attention with a view to determining whether 
new national policies should be adopted.’’ The message further stated 
that ‘‘legislation to carry out the recommendations of the Committee 
was the subject of hearings during the last Congress. Because of the 
importance of strengthening our transportation system, these hearings 
should be completed in the present session. Proposals for legislation will 
again be submitted by the Secretary of Commerce.’’ 

2—An increase in Interstate Commerce Commission appropriations 
was sought with the recommendation for an amount of $17,500,000 for 
the fiscal year 1958, as compared with $14,879,696 for the current fiscal 
year 1957. 








Motor Transportation 


By Harry E. Boot, Editor 
Attorney, American Trucking Associations, Inc. 





I. C. C. to Require Commodity Statistics from Class | 
Motor Carriers of Property 


A prior order requiring the compiling and reporting of freight 
commodity statistics by class 1 motor carriers of property has been 
affirmed, with modifications, by the Interstate Commerce Commission. 
Carriers having gross annual revenues of less than $1,000,000 are re- 
lieved from the requirements and the Commission has specified that the 
reports of individual carriers shall not be opened to the public. 

By an order entered December 9, 1955, under the provisions of 
Section 220 of the Interstate Commerce Act, the Commission required 
all class 1 common and contract carriers to compile annually statistics 
showing the number, tonnage, and revenue of truck load shipments 
transported according to classes of commodities. Under the original 
order, some groups of carriers were exempted. In the order of May 21, 
1956, the original order was amended to exempt two additional groups 
of common and contract carriers. 

Numerous motor carriers and associations of motor carriers filed 
petitions in protest which sought reconsideration, recission, modification 
or postponement of the original order. The orders were supported by 
the Association of American Railroads and representatives of the Secre- 
tary of Agriculture. 

The Commission noted in its order that it has had the matter of 
requiring motor carriers to report commodity statistics before it since 
1951, and most of the objection ‘‘contended that the data would be of 
little value to motor carriers, and the additional cost and work that 
would be requirei are not justified.’’ 

The Commission noted that annually, since 1888, it has required 
such reporting from the railroads and it, along with information filed 
by water carriers and electrical railways, is open to the public. It was 
further noted that the carrying out of the National Transportation 
Policy ‘‘is not being furthered by the continued omission from our re- 
porting requirements of the commodity characteristics of an important 
and increasing volume of traffic, handled by regulated motor carriers.’’ 
It is estimated that 1375 carriers will be required to file commodity 
reports for 1956. 





Internal Revenue Service Announces That It Will Not Follow Decision 
In Court of Claims 


The Internal Revenue Service has announced that it does not regard 
a United States Court of Claims ruling in Swift and Company v. U. S., 
144 F. Supp. 956, as barring a tax on accessorial services rendered by 
carriers as controlling in all such cases. In Revenue Ruling 57-36, it 


= = 
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was pointed out that the Swift and Company case was tried in the Court 
of Claims and the Court did not sustain the position of the Government 
that the term ‘‘transportation’’ includes the services of icing and salting 
furnished by a carrier in connection with a transportation movement, 
and held that the amount paid for such services are not subject to the 
tax imposed by Section 3475 of the 1939 Code. The Internal Revenue 
Service points out that although a petition for certiorari to the Supreme 
Court of the United States will not be filed in the case, the decision of 
the Court of Claims will not be considered by the Internal Revenue 
Service as a precedent in the disposition of other cases involving a 
similar factual situation. 

Although the Court of Claims has held that amounts paid for icing 
and salting services are not subject to the 3% transportation tax, the 
Internal Revenue Service proposes to continue its requirement that such 
services be subject to the tax. 





Private Carrier Conference of ATA Will Seek Repeal of 
3% Federal Transportation Tax 


The Private Carrier Conference of American Trucking Associations 
has passed a resolution calling for the outright repeal of the 3% tax 
on the transportation of freight by for-hire carriers. While this group 
of carriers do not collect the tax as do the for-hire carriers, the resolu- 
tion points out that many operators of private truck are also users of 
for-hire transportation. The conference noted that the 3% tax is a 
burden borne by the companies operating private trucks when they avail 
themselves of for-hire carriage. 

The resolution goes on to point out that the transportation tax has 
presented real problems in collection and administration, so that the 
net revenue gains are insignificant when compared with the enormous 
pyramiding of the tax which results in higher and higher cost to the 
consumer. The argument that the burden can be equalized by also 
making the tax applicable to private carriers was rejected by the con- 
ference and it has agreed to work with other associations in seeking the 
repeal of the federal tax. 





Motor Carriers Attack the I. C. C.’s Policy of Limiting the Duration of 
Explosive Operating Rights 


Petitions have been filed in the cases docketed as Gateway Trans- 
portation, Extension—Camp McCoy, MC-80430 (Sub-No. 81) and Service 
Transfer—Common Carrier Application, MC-115119 (Sub-No. 1), pro- 
testing to the Interstate Commerce Commission against a policy of im- 
posing 5-year limitations on grants of authority to transport explosives. 
American Trucking Associations, Inc., filed petitions for leave to inter- 
vene and accompanied the petitions with a statement of exceptions to 
recommendations of the I. C. C.’s Joint Board No. 13. In the Gateway 
case, the Joint Board recommended that a grant of rights be limited to 
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5 years, although the record fully supports a grant of permanent oper- 
ating authority, according to the statement filed by the trucking in- 
dustry. The exceptions go on to state that the testimony discloses a 
continuing need for trucking of Class A and Class B explosives to 
Camp McCoy, and nothing in the evidence gives any indication that a 
need for service expressed by an army witness is of limited duration. 
The statement goes on to charge that the Joint Board obviously did not 
base its recommendation on the record before it, but followed an I. C. C. 
policy adopted in Riss—Extension, 64 M. C. C. 299. It was argued that 
the policy adopted in the Riss case will result in administrative chaos. 

The statement also alleges that, ‘‘the policy either imputes to Con- 
gress the ignorance of the fact that explosives were moving over the 
highways long prior to federal regulation, or extremely poor draftsman- 
ship in enacting the Motor Carrier Act of 1935.’’ The statement denies 
that it is attacking I. C. C.’s power to issue limited rights to remain in 
effect for such projects as completion of a dam, and insisted that entirely 
different situations are present in the Riss, Gateway, and Service Trans- 
fer cases. 





Household Goods Movers Win Tennessee Case On Ad Valorem Tax 


The Chancellery Court of Davidson County, Tennessee, has made 
permanent a temporary injunction which was obtained by nonresident 
interstate movers in 1953, and has ruled that the Tennessee ad valorem 
tax assessments imposed on these movers for the years of 1953 and 1954 
are void and illegal. The court found that the complainants and those 
similarly situated have no property, or property with situs, tangible or 
intangible, within Tennessee subject to ad valorem assessment and taxa- 
tion by the Tennessee P. U. C. 

It is understood that the defendants have excepted to the decree and 
plan to appeal at the next term of the Court of Appeals at Nashville. 





Three-Judge Court Broadens Exempt Commodity List 


A three-judge federal court has greatly broadened the list of com- 
modities, the transportation of which by motor carriers is exempt from 
all but safety regulations of the Interstate Commerce Commission. The 
decision was handed down in the case of Frozen Food Express v. U. 8. 
and I. C. C., and is based on the theory enunciated by the United States 
Supreme Court which held that, ‘‘a chicken that has been killed or 
dressed is still a chicken.”’ 

The three-judge court held the following commodities, of agricul- 
tural origin, having undergone some processing but retaining their origi- 
nal identity, are exempt: ‘‘frozen whole eggs; dried egg powder; dried 
egg yolks; clean rice; rice bean; rice polish; pasteurized milk; fresh 
cut-up vegetables in cellophane bags; fresh vegetables washed, cleaned 
and packaged in cellophane bags or boxes; fruits or vegetables (quick 
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frozen); shelled peanuts, peanuts shelled ground; killed and picked 
poultry (although not drawn); rolled barley; cottonseed hulls; beans 
(packaged, dried artificially or packaged in small containers for retail 
trade) ; dried fruits; peaches peeled, pitted and placed in cold storage 
in unsealed containers; strawberries canned in syrup and unsealed con- 
tainers and placed in cold storage; milk, skimmed, Vitamin D; milk 
powdered; buttermilk; feathers; frozen milk and cream; cotton linters; 
chopped hay; seeds, deawned or scarified; re-dried tobacco leafs.’’ 

The court held as non-exempt, slaughtered cattle; fresh meat; meat 
products. The court also held as non-exempt the following: Cottage 
cheese; cream cheese; butter; cotton seed meal; fruits and vegetables 
eanned ; milk condensed. The lower court noted that the Supreme Court 
had quoted a precedent decision to the effect that: ‘‘ Manufacture implies 
a change, but every change is not manufacture, and yet every change in 
an article is the result of treatment, labor and manipulation.”’ 








Freight Forwarder Regulation 


By Gruzs Morrow, Editor 
President and General Counsel, Freight Forwarders Institute 





Freight Forwarder Permits Revoked 


By order dated November 23, 1956, the Commission, Division 4, 
revoked the freight forwarder permit held by Rhode Island Despatch, 
Inc. The order indicates that all freight forwarder operations under 
the permit have been discontinued and that the holder of the permit 
asked that the rights be cancelled. 

The permit held by Adanac Freight Forwarders, Ltd. was revoked 
by order of the Commission, Division 4, dated November 27, 1956. Such 
forwarder had advised the Commission that the operations authorized 
by its permit would not be resumed and requested that the permit be 
cancelled. 





Krebill Named Assistant Director, Bureau of Water Carriers 
and Freight Forwarders 


Mr. Raymond Krebill has returned to the Commission as Assistant 
Director, Bureau of Water Carriers and Freight Forwarders. Mr. 
Krebill served with the Commission from 1937 to 1945, his last assign- 
ment being with the Bureau to which he has now been appointed As- 
sistant Director. He was a trial attorney at the Department of the 
Army, engaged in transportation and public utility matters, before being 
named to his present position. 





Freight Forwarder Permits—Show Cause Orders 


The Commission has issued orders calling upon the holders of three 
freight forwarder permits to show cause why the operations specified in 
the permits should not be resumed. In the absence of such showing, 
or request for a hearing, the orders will be construed to be the institution 
of investigations to determine whether the permits should not be revoked. 
The three permits involved are as follows: Vincent Romano, d/b/a 
Seafood Transportation Company (FF-165); Independent Carloading 
Co., Ine. (FF-124) ; and Ginnane Weber Trucking Co., Inc. (FF-158). 





Commission Recommends Revisions In Part IV of Act 


The Interstate Commerce Commission included in its 70th Annual 
Report to Congress three proposals for amendments to part IV of the 
Interstate Commerce Act. Each of these proposals has been included 
in prior reports to Congress. The recommendations, numbered 17, 18 
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and 19 under the heading ‘‘Legislative Recommendations,’’ suggest 
amendments to Sections 402(c), 409, and 410. The Commission seeks 
authority to make the exemption of shippers’ associations and shippers’ 
agents, provided for by Section 402(c), applicable only where the opera- 
tion is that of a bona fide association or agent as defined in such section. 
The suggested amendment of Section 409 would place the burden of 
proof on the parties to contracts between forwarders and motor carriers 
entered into under that section when such contracts are drawn into 
question. It would also limit the application of such contracts, at less 
than tariff rates, to movements less than 450 miles in extent. The sug- 
gested amendment to Section 410 would substitute a requirement for 
certificates of public convenience and necessity, in lieu of the present 
requirement for permits. 
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0. REGULATION 
02. Federal Regulation 


02.0 Interpretation of Act 
02.08 Permissive or Mandatory 


02.03 Under provisions of sec. 15(13), the Commission may deter- 
mine what is a reasonable charge as the maximum to be paid by a carrier 
or carriers for services rendered or for use of instrumentalities furnished 
by shippers and fix the same by appropriate order. The word “may” as 
used therein in its ordinary sense is permissive and not mandatory, and it is 
intended merely to provide against excessive allowances. By this, the Com- 
mission has alternative either of finding an excessive allowance unjust or 
unreasonable and requiring its cancellation, without more, or of requiring, 
in addition, the establishment of reasonable maximum allowance upon an 
adequate record. I & S 6840, Allowances for Use of Trailers, .... I. C. 

, 12-17-56, Commission upon reconsideration. 


02.03 Purpose of the law is to foster and promote voluntary unification 
of carriers into a sound and adequate transportation system, capable of 
meeting the needs of commerce of the United States, of the postal service 
and of the national defense; and unification is permissible if it is otherwise 
consistent with the public interest. F. D. 19815, Spokane International 
R. Co. Control, .... I. C. C. ...., 12-20-56, Div. 4. 


04. Exempt Operations 


04.0 Agricultural 
04.01 Semi-Processed Plants 


04.01 Corn is shelled either on the farm, where it is grown, or at a 
local elevator. It retains a continuing substantial identity through the 
shelling process. There is no transformation, and no new or different article 
emerges. Shelled corn, therefore, is an unmanufactured agricultural com- 
modity within the meaning and provision of sec. 203(b)(6) of the Act; 
and the transportation thereof in motor vehicles not used at the same time 
in carrying any other property, or passengers, for compensation, is exempt 
from provisions of Part II of the Act other than those in sec. 204 thereof, 
relative to qualifications and maximum hours of service of employees and 
safety of operation or standards of equipment. See 52 M. C. C. 611, 536 
and 557, and compare 351 U. S. 49. MO-115776, Hurshel Craig Com. Car. 
Ape. ...¢ 8.6.6. ...., 13-81-96, Hv. 1. 


04.01 Fresh orange juice, which is machine extracted, strained, and 
pasteurized and immediately thereafter reduced in temperature to between 
30 and 26 degrees Fahrenheit but not concentrated and then packaged in 
cardboard containers, which are coated with paraffin wax, is not an agri- 
cultural commodity within the meaning of sec. 203(b)(6). 64 M.C. C. 455. 
MC-110190, Sub 22, Penn-Dixie Lines, Inc. Ext.—Unfrozen Citrus Fruit 
Juices, .... M. C. C. ...., 12-28-56, Div. 1. 


04.9 Operations Within a Single State 
04.90 Generally 


04.90 Upon consummation of instant transaction, vendee would hold 
authority to operate in more than one state and consequently may not law- 
fully engage in operations under the partial exemption of the second proviso 
of sec. 206(a) of the Act. MC-F-5993, E. Guy Warren—Pur. (Portion) — 
George Yockel, Jr., 12-14-56, Div. 4. 
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1. PROCEDURE 
11. Proceedings 


11.9 Limitation of Reparation Actions 
11.90 Jurisdiction 


11.90 As pointed out in 280 I. C. C. 285, it is the practice of the 
Commission to assist a court upon request, ve of the statute of 
limitations. No. 81958, 7 8S. A. v. Guy A. es Trustee, Beaumont, 
S. L. & W. Ry. Co., .... 1.0. C. ...., 12-7-56, Div. 


11.94 Toll of Statute 


11.94 An informal complaint alleging inapplicability tolled the statute 
only as to that issue. No. 31929, Marine gy oor & Supply Co. v. 
Atchison, T. & 8. F. Ry. Co., ....1.C.C.. , 12-21-56, Div. 2. 


11.97 Carrier’s Duty to Plead 


11.97 Question of the effect of the statute of limitations is jurisdic- 
tional and is ever present in actions before the Commission, whether 
affirmatively pleaded or not. Lapse of the statutory period not only bars 
the remedy but destroys the liability. 320 U. S. 356. No. 31564, Anderson- 
Prichard Oil Corp. v. Great Lakes Pipeline Co., .... 1. C. C. ...., 12-19-56, 


Div. 2. 
13. Pleading 


13.5 Defensive Pleadings 
13.58 Replies 


13.53 Applicant filed reply to the labor organization petition and peti- 
tioner filed answer thereto. The latter was returned as being a reply to a 
reply not permitted under the Commission’s rules. F. D. 19482, Chicago, 
St. P. M. & O. Ry. Co. Lease, .... I. C. C. ...., 12-28-56, Div. 4 


13.7 Amendments 

13.74 Upon Exceptions 

13.74 Requested amendment would constitute a broadening of the 
application and may not be allowed. Applicant may, however, file another 
application for additional authority. MC-12644, Lucia Eldridge Fuller 
Broker App., .... M. C. C. ...., 12-6-56, Div. 1. 

13.74 As requested amendment will reduce scope of the application, 
such amendment is allowed. MC-118192, Sub 6, A. E. Schuelke Ext.— 
Manawa, Wis., 12-27-56, Div. 1. 


14. Process & Notice 


14.2. Upon Applications 

14.21 Defective 

14.21 Notice published in Federal Register did not include one state 
except for one commodity. Even though that omission was the error of the 
Commission, applicant had a duty to check accuracy of that notice and is 
bound by it. Examiner should have sustained objection to the evidence 
relating to that destination state. MC-115809, Oco Transportation Co. Cont. 
Car. App., .... M. C. C. ...., 12-20-56, Div. 1. 


15. Parties 


15.1 Proper Parties 
15.16 Protestants 
15.16 Since possibility existed of protestants being adversely affected 
by a grant of the application, they had a sufficient interest to warrant the 
acceptance of appearances on their behalf. MC-72231, Sub 2, J. W. Jones 
& Co. Ext.—Ohio, .... M. C. C. ...., 12-31-56, Div. 1. 
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15.2 Joinder, Substitution or Severance 
15.21 Substitution 


15.21 Subsequent to initiation of this proceeding, the authority con- 
sidered here was transferred to a corporation organized for that purpose, 
pursuant to authority in MC-FC-59219, dated May 24, 1956. Respondent 
recognizes that findings herein will bind the corporation. MC-C-1870, James 
A. Jeffrey—Investigation of Operations, 12-11-56, Div. 1. 


16. Proof 


16.2 Burden of Proof 
16.28 I & S Proceedings 


16.23 Where carrier initiates change in rules, regulations, or practices 
affecting the line-haul rates under which it offers trailer-on-flat-car services, 
whereby an allowance would be made for carrier services performed by 
shipper, burden of proof is no different than in ordinary suspension pro- 
ceeding. I & S 6340, Allowances for Use of Trailers, . Se 
12-17-56, Commission. 

16.23 Under sec. 216(g) of the Act, burden of showing that proposed 
rates are just and reasonable is upon proponent thereof. I & S M-8136, 
Class Rates—New York Short-Haul Area, .... M. C. C. -, 12-28-56, 
Div. 2. 


16.23 In proceedings of this nature, burden of proof is upon propo- 
nents to show that proposed rates are just and reasonable by proof that the 
rates would be compensatory and no lower than necessary to meet existing 
competition. I & S M-7871, Iron & Steel—Between Ala. & Central Territory, 
0 6 os ke Kis Sle 10:00:09, REESE, Eee 


To Same Effect: 


I & S M-8064, Castings—Forgings—Cicero, Ill. to Detroit, Mich., .... 
M. C. C. ...., 12-12-56, Div. 2. 


16.3 Official Notice 
16.84 Commission Proceedings 


16.34 The Commission cannot look to the record in a different proceed- 
ing except under special circumstances not here existing. Compare 53 
M. C. C. 277. MOC-89066, Sub 5, Thomas Mairs Ext.—Pulp 
Bg. C. C.. ..+, 49-83-66, Dv. 1. 


16.4 Witnesses 


J 


16.40 Competency 


16.40 Shipper was well qualified to testify in support of instant ap- 
plications, even though transportation charges are paid by consignees, be- 
cause method of transportation is generally left to shipper’s discretion. 
MC-56082, Sub 14, Davis & Randall, Inc. Ext.—Newark, N. Jer., 12-31-56, 
Div. 1. 


16.5 Testimony 
16.52 Verified Statements 


16.52 Objection to receipt in evidence of certain portions of respon- 
dent’s statement of facts, because made by a representative of motor-carrier 
tariff bureau, overruled. Statement was verified by respondent’s chief of 
tariffs. I & S M-8064, Castings—Forgings—Cicero, Ill. to Detroit, Mich., 
cose e CG, . ccc See ae 
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16.8 Degree or Weight of Proof 
16.80 Generally 


16.80 Objections to an exhibit showing transit times of applicant’s 
present service are technical and clearly reflect the weight that can be placed 
thereon rather than its admissibility. Presence of a few inaccuracies in 
supporting trip sheets and failure to reflect all trips and terminal-handling 
time are not such severe deficiencies as to seriously impair their reliability. 
MC-29988, Sub 55, Denver-Chicago Trucking Co., Inc. Ext.—Alternate Route 
— Albuquerque, N. Mex., .... M. C. C. ...., 12-10-56, Div. 1. 

16.80 Exhibits relate to estimates made by applicant concerning its 
time in transit and costs in respect of proposed operations. They were intro- 
duced through qualified witnesses who were subjected to cross-examination. 
Arguments advanced on exceptions go to the weight that should be accorded 
the exhibits rather than to their admissibility, and they were properly re- 
ceived in evidence. MC-730, Sub 43, Pacific Intermountain Express Co. Ext. 
—Alternate Route—Albuquerque, N. Mex., 12-10-56, Div. 1. 


16.81 Damages 


16.81 Consignee paid freight charges; deducted them from complain- 
ant’s invoice price and furnished complainant with paid freight bill. Neither 
defendants nor the Commission is concerned with equities or rights as be- 
tween seller and purchaser. 208 I. C. C. 438, 442. Consignee has laid no 
claim to reparation. Reparation awarded. No. 31771, Summer & Co, v. 
Chesapeake & O. Ry. Co., .... I. C. C. ...., 12-31-56, Div. 3. 


17. Hearing 


17.4 Reception of Evidence 
17.42 Objection 


17.42 Objection by the rail carriers to receipt of exhibits which deal 
with divisions of joint rail rates on ground that divisions have no bearing 
upon lawfulness of local rates was Overruled by the examiner. In 351 U. S. 
56, Supreme Court rejected the view that divisions are not ‘rates’ or 
“charges” as those terms are used in sec. 3(4) of the Act. Ruling of 
examiner is sustained. No. 31841, Alabama G. S. R. Co. v. Joe M. Hambrick, 
oces Be Ede Ge cca vy ae ae. So. 


17.44 Offer of Proof 


17.44 Petition of opposing motor common carriers, explaining that 
their failure to appear at the hearing was result of inadvertence on the 
part of counsel and requesting that the Commission take notice of authority 
held by each of them, dismissed as abandoned, because no exceptions were 
filed to the examiner’s denial recommendation. MC-1113801, Sub 4, L. J. 
Kreutzer Ext.—Kasota & Mankato, Minn., .... M. C. C. ...., 12-6-56, 
Div. 1. 


17.49 Waiver of Objections 


17.49 Reliability of the abstracts of quantities of freight transported 
cannot now logically be attacked for insufficiency of underlying data, in 
view of exceptants’ tacit waiver of their right to examine or call for them 
at the hearing. MC-29988, Sub 55, pig Trucking Co., Inc. Ext.— 
Alternate Route—Albuquerque, i. Bie, 2... C.C. ...., 12-10-56, Div. 1. 


17.5 Ra 
17.51 When Allowable 


17.51 This proceeding does not involve any principles which would 
warrant oral argument; and in absence of any other justification therefor, 


such request is denied. MC-115749, Justin H. Abbott Com. Car. App., 
12-31-56, Div. 1. 
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17.51 Arguments advanced by applicant on exceptions are not unusual 
or in any way novel. It does not appear that oral argument would serve 
any useful purpose, and applicant’s request therefor is hereby denied. 
MC-113779, Sub 10, York Interstate Trucking Inc. Ext.—Chemicals, . 

M. CG. C. ...«» 21-80-66, Div. 1. 


18. Decisions 


18.0 Generally 
18.02 Related Proceedings in Single Report 


18.02 As applications in MC-F-5114 and MC-F-5407 involve same 
vendee and same controlling party applicants, they will be disposed of in 
this report. MC-F-5114, M. P. McLean, Jr. Control; McLean Trucking Co.— 
Control—Carolina Motor Express Lines, Btn, vous Be te Gh ccvcy ST 
Div. 4. 


18.2 Initial or Recommended 
18.27 Effectiveness 


18.27 In the fourth ordering paragraph of recommended order it was 
stated that authority should not be exercised prior to date of notice stating 
that the recommended order “has become the order of the Commission, 
Division 4.’’ No such notice has been served; and in the absence thereof, 
Strickland was without authority to issue the securities, which are therefore 
void. Accordingly, these void notes will be replaced with new notes, fol- 
lowing the effective date of the Division 4 order herein. F. D. 19860, 
Strickland Transportation Co., Inc.—Notes, .... M. C. C. ...., 12-27-56, 
Div. 4 (embraced in MC-F-6141). 


18.3 Exceptions 
18.32 Form & Content 


18.32 New matter in exceptions to the examiner’s recommended re- 
port and order will not be considered. I & S M-7871, Iron & Steel— 


Between Ala. & Central Territory, .... M. C. C. ...., 11-30-56, Div. 3. 
To Same Effect: 
I & S M-8114, Automobile Parts—Mich. to St. Louis, Mo., .... M. C. C. 


., 12-5-56, Div. 3. 
18.35 Defective 


18.35 Since the exceptions which challenge the statement of facts do 
not, as required by the Rules of Practice, cite the parts of record relied 
upon or supply any corrected statement of facts, they are entitled to little 
or no consideration. MC-115765, D. 8S. Eastman & H. P. Baago Cont. Car. 
Age, «1... MC. GC. 2.005 BOOS66, Div. 1. 


18.35 Motion to strike a portion of complainants’ exceptions as out- 
side of record granted. No. a Marine Engineering & Supply Co. v. 
Atchison, T. & S. F. Ry. Co., .... C. C. ...+, 12-21-56, Div. 2. 


18.35 Exceptions are set forth with sufficient clarity to warrant con- 
sideration, notwithstanding they do not strictly comply with the rule relative 
to designating pages of transcript relied upon to support each exception. 
Motion to strike overruled. MOC-F-6141, Strickland Transportation Co., Inc. 
Control—Kelleher Motor Freight Lines, Inc., .... M. C. C. ...., 12-27-56, 
Div. 4. 
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2. FRANCHISES 
20. Generally 


20.1 When Interstate Franchise Required 
20.18 Intrastate Operations 


20.13 In 53 M. C. C. 672, the policy of issuing certificates authorizing 
operations identical with those which could be conducted by applicants under 
second proviso of sec. 206(a) of the Act was reexamined; and it was con- 
cluded that, in order to avoid the creation of a multiplicity or plurality of 
operating rights, certificates covering such operations should not be issued. 
A specific exception, however, was made to a situation ‘“‘where it appears 
that service in addition to that which may be performed under the second 
proviso is needed by the public.” MC-108145, Sub 2, J. W. & L. M. Calary 
Com. Car. App., 12-19-56, Div. 1. 


20.3 Conflicting Applications 
20.31 Priority 


20.31 There is no compelling factor to be found in the evidence which 
would justify the choice of one applicant. Therefore, Kenosha, by reason 
of priority in filing its application, should be granted authority to establish 
needed service. MC-80887, Sub 196, Kenosha Auto Transport Corp. Ext.— 
Minneapolis, Minn., .... M. C. C. ...., 12-7-56, Div. 1. 


20.31 Applicant here unsuccessfully objected to handling the appli- 
cation of one opposing carrier under the shortened procedure, after failing 
to file timely protests, but did not thereafter seek leave to intervene and 
file exceptions to recommended order, which proposed a grant and later 
became effective by operation of law as the order of the Commission. In 
the circumstances, this authority, though granted on a later-filed application, 
is entitled to consideration here. Denied. MC-97264, Sub 14,M & M Oil & 
Transportation, Inc. Ext.—Colo. & Neb., .... M.C.C. ...., 12-10-56, Div. 1. 


20.31 Recently a number of temporary authorities were granted to 
carriers of frozen citrus products covering this commodity, but this prior 
filed application should be determined without reference to pending appli- 
cations of other carriers. MC-110190, Sub 22, Penn-Dixie Lines, Inc. Ext.— 
Unfrozen Citrus Fruit Juices, .... M. C. C. ...., 12-28-56, Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 
21.02 Duplication—Generally 


21.02 That portion of the application seeking duplicating authority 
will be denied. MC-2908, Sub 14, Capital Motor Lines Ext.—Montgomery 
& Abbeville, Ala., 12-28-56, Div. 1. 


21.02 Any authority granted herein which is duplicative of that now 
held by applicant shall not be construed as conferring more than a single 
operating right. MC-114194, Sub 1, Kreider Truck Service, Inc. Ext.— 
Corn Products from St. Louis, Mo., 12-28-56, Div. 1. 


21.1 Type of Operation 
21.18 Contract Carrier 


21.13 Fact that applicant proposes to handle supporting shipper’s 
traffic in light-weight cartons, each marked with a code number which iden- 
tifles a particular store, and stations’ personnel at the shipper’s warehouse 
to supervise loading and routing of traffic, does not require finding that ap- 
plicant’s proposed operations should be those of a contract carrier. MC- 
112817, Sub 15, J. A. Throckmorton Ext.—Fla., 12-13-56, Div. 1. 
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21.4 Joinder of Authority 
21.40 Generally 


21.40 Right of a motor carrier to tack separate grants of unrestricted 
irregular-route authorities, including those emanating from one proceeding 
and issued in one certificate, is well settled. 48 M. C. C. 610. Whether the 
authority contained in a certificate comprises separate grants or a single 
grant must be determined from the context of the accompanying report, and 
with reference to the language developed and used by the Commission over 
a period of years in defining the scope of carriers’ service areas. 54 M. C. C. 
409, 411. State boundary lines are not common points for purposes of 
“tacking” or interchanging traffic. 45 M. C. C. 267. MC-C-1870, James A. 
Jeffrey—Investigation of Operations, 12-11-56, Div. 1. 


21.5 Points Authorized 
21.50 Generally 


State boundary lines are not common points for the purpose of ‘‘tack- 
ing” or interchanging traffic. 45 M. C. C. 267. As used by the Commission 
in reports, certificates and permits, the word ‘point’? means any place, 
including a large city or municipality, town, village, unincorporated com- 
munity, or even a mere country crossroads or filling station. In all such 
instances the point has length, breadth and actual area, where a motor 
carrier can physically operate and provide service, whereas a point on a 
boundary is used in a different sense. MC-C-1870, James A. Jeffrey— 
Investigation of Operations, 12-11-56, Div. 1. 


21.54 Specified Plants 


21.54 Since the commodity description has to be relatively broad in 
order to assure rendition of inbound and outbound service needed, service 
limited to transportation to and from shipper’s warehouse. MO-112317, 
Sub 15, J. A. Throckmorton Ext.—Fla., 12-13-56, Div. 1. 


21.56 Commercial Zones—Generally 


21.56 Grants of a part only of a commercial zone can only lead to 
confusion and are not favored. Accordingly, applicant authorized to operate 
to and from Kansas City, Mo. MOC-115357, Sub 2, George Willard Turner 
Ext.—Il., .... M. C. C. ...., 12-28-56, Div. 1. 


21.57 Commercial Zone Formula 


21.57 Lockland, Ohio, is an incorporated municipality having a popu- 
lation somewhat in excess of 2,500. Therefore, its commercial zone includes 
contiguous or adjacent points located within three miles thereof. MC- 
meng *, = “= & L. F. Girtz Ext.—Cincinnati, Ohio, .... M. C. C. 
cose SEPLEWwe, Bev. be 


21.6 Equipment Operated 
21.68 Leased Equipment 


21.68 Sec. 207.6(b) of the lease and interchange rules, 49 Stat. 546 
as amended, 49 U. S. C. 304, forbids authorized common carriers, including 
motor carriers authorized to operate in interstate commerce, from renting 
equipment without drivers to noncarriers, such as shippers. Although in- 
stant proposals would bring to three the number of carriers under common 
control of the Ryder System, neither System nor any of the equipment 
rental companies which System also controls is an “authorized carrier’’ 
within the meaning of those rules; and the rental companies’ leasing of 
equipment without drivers to shippers, accordingly, does not violate those 
rules. MO-F-6010, Ryder System, Inc. Control—Miller Motor Line of N. Car., 
Inc. (J. Archie Cannon, Jr., Trustee), .... M. C. C. ...., 12-21-56, Div. 4. 
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21.7 Service Authorized 
21.72 Kind of Shipment 


21.72 Authority to transport meats, meat products and meat by- 
products, dairy products and articles distributed by meat packinghouses, 
restricted to a pool-car distribution service. MC-72231, Sub 2, J. W. Jones 
& Son Co. Ext.—Ohio, .... M. C. C. ...., 12-31-56, Div. 1. 

21.72 Shipments which have been rejected by consignee, because 
damaged in transit or for any other reason, may be returned to their re- 
spective origins by the carrier having them in its possession without specific 
authority, provided such service is covered by an appropriate tariff provision. 
However, shipments which have once been accepted by a consignee and 
which such consignee later desires for any reason to return (reship) to 
original consignor, may not be transported on return without authority. 
MC-72231, Sub 2, J. W. Jones & Son Co. Ext.—Ohio, .... M. C. C. 
12-31-56, Div. 1. 

21.77 Auxiliary & Supplemental Rail Service 

21.77 Location of key-points is not solely a question of the length of 
a particular motor carrier haul but includes consideration of traffic volume, 
directional flow, and operating practices of the particular rail carrier, in 
order to attain the maximum benefits of operating efficiency and economy 
from the use of both rail and motor operations. Key points normally are 
located at the termini of routes, important junctions, or large break-bulk 
and concentration points, rather than at relatively small and economically 
unimportant intermediate points. MC-50544, Texas & Pacific Motor Trans- 
port Co.—Petition for Modification of Key-Point Restriction, .... M. C. C. 

, 12-19-56, Div. 1. 

21.78 Substituted Service 


21.78 Certain basic characteristics of substituted service operate to 
prevent proposed modification of key-point restrictions from resulting in a 
service essentially the same as that provided by motor common carriers, as 
the traffic transported must still move on rail billings at rail rates, will be 
solicited by the railroad and will move to or from points on the lines of the 
railroad over routes parallel to those of the railroad. In addition, there are 
here other key points which, when combined with those remaining, effectively 
prevent any substantial through motor carrier service. MC-89728, Sub 4, 
Missouri Pacific Freight Transport Co.—Key-Point Modifications, 

M. C. C. ...., 12-81-56, Div. 1. 

To Same Effect: 


MC-50544, Texas & Pacific Motor Transport Co.—Petition for Modifica- 
tion of Key-Point Restriction, .... M. C. C. ...., 12-19-56, Div. 1. 


21.9 Authorized Temapestetion 
21.92 Charter Operations 


21.92 Existing motor carriers may perform charter operations under 
provisions of sec. 208(c) of the Act, which, in effect, is a right incidental 
to their regular-route authority. MC-108145, Sub 2, J. W. & L. M. Calary 
Com. Car. App., 12-19-56, Div. 1 


22. Commodity Authority 
22.0 Generally 
22.01 Interpretation 


22.01 A grant of authority to transport “iron and steel articles’’ with- 
out reference to the list in Appendix 5 of 61 M. C. C. 209, Descriptions Case, 
whether made before or after that list was published, is not limited to the 
articles named therein and may include other articles of this class, even 
though not listed. 66 M. C. C. 553, 557. MOC-C-1781, Atlanta-New Orleans 
Motor Freight Co. v. Eagle Motor Lines, Inc., .... M. C. C. ...., 12-26-56, 
Div. 1. 


eee es 
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22.1 Products of Agriculture 
22.15 Fresh or Frozen Fruits or Berries 


22.15 Authority to transport frozen citrus products does not include 
fresh citrus juices. MC-110190, Sub 22, Penn-Dixie Lines, Inc. Ext.— 
Unfrozen Citrus Fruit Juices, .... M.C.C. ...., 12-28-56, Div. 1. 


22.5 Semi-Processed Material 
22.52 Refined Petroleum & Oils 


22.52 Authority to transport petroleum and petroleum products and 
authority to transport liquefied petroleum gases both authorize the trans- 
portation of anhydrous ammonia, when that commodity is derived from 
natural gas or from petroleum. MOC-118779, Sub 28, York Interstate Truck- 
ing Inc. Ext.—Luling, La., .... M. C. C. ...., 12-10-56, Div. 1. 


22.55 Lumber 


22.55 Lumber is not included in authority to transport commodities 
in bulk. See 67 M. C. C. 348, 345. MOC-115146, Sub 1, Earl & Cecil Ryland 
Cont. Car. App., .... M.C. C. ...., 12-26-56, Div. 1. 

22.55 Box shook is lumber but it is not coextensive with the descrip- 
tion “lumber.” 64 M. C. C. 439. MC-77459, Sub 6, White’s Transportation 
Ext.—Box Shook, .... M. C. C. ...., 12-11-56, Div. 1. 


22.6 Industrial Manufactures 
22.61 Iron & Steel Articles 


22.61 Wire garment hangers made principally of steel together with 
their nonmetallic parts and accessories found to be included within the 
term “iron and steel articles.’”” MC-C-1781, Atlanta-New Orleans Motor 
Freight Co. v. Eagle Motor Lines, Inc., .... M. C. C. ...., 12-26-56, Div. 1. 


22.7 Machinery, Equipment, Implements & pena 
22.70 Generally 


22.70 Use of the terms “machinery” and “equipment” in operating 
authorities is difficult of exact interpretation and the description “commodi- 
ties which because of their size or weight require the use of special equip- 
ment with certain exceptions’ is deemed more appropriate here. MO-95218, 
Sub 2, Peloso, Inc. Ext.—New England States, .... M.C. C. ...., 12-31-56, 
mee. 3. 


22.8 Necessaries 
22.86 Furniture & Furnishings 
22.86 No additional authority is required for transportation of the 
articles of hardware and glass shelving intended for attachment to or com- 
pletion of the fixtures at destination, whether loose or in containers, when 
moving in the same shipment with uncrated store and office fixtures. Com- 


pare 67 M. C. C. 319. heen & Sub 3, Perkins Pg sg) Inc. Ext.— 
New Furniture & Fixtures, .... M Cc. ¢. . «++, 12-31-56, Div. 


23. Qualification of Applicant & feeidbnes of inesiaiiiee 
23.1 Financial Condition 
23.10 Proof, Requisite 


23.10 Representative of applicant, through whom applicant’s balance 
sheet and profit and loss statement were introduced, was available for cross- 
examination and was substantially familiar therewith. Protestants’ counsel 
was given an opportunity to develop inaccuracies, if any; and mere fact 
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that the certified public accountant who prepared the statements was not 

available for cross-examination is of no material consequence. MC-599, 

Sub 8, Bingler Vacation Tours, Inc. Ext.—Special Operations, .... M. C. C. 
, 12-11-56, Div. 1. 


23.10 It is desirable that property used in the partnership motor car- 
rier business should be held in the name of both partners, rather than in 
the name of one or the other individual partners. However, this is a family 
partnership, and it is apparent that the assets of individual partners are 
available for use in the partnership business. MC-100612, Sub 3, R. H. 
& L. F. Girtz Ext.—Cincinnati, Ohio, .... M. C. C. ...., 12-11-56, Div. 1. 


23.10 Applicant did not segregate the assets and liabilities relating to 
for-hire operations from those involved in its business as a wholesaler with 
private carrier operations; but the amount of the latter business at the 
time of the hearing was negligible. Applicant’s balance sheet shows a sur- 
plus of $16,074; and operations yielded a profit from Oct. 31, 1955 to 
May 31, 1956. Concluded that applicant is fit and able. MC-114969, Sub 4, 
Propane Transport, Inc. Ext.—Doe Run, Meade County, Ky., .... M. C. C. 

, 12-31-56, Div. 1. 


23.18 Working Capital 


23.13 At the inception of his operations, applicant operated at a loss; 
however, he realized a profit during the first three months of 1956, and his 
current assets are more than three times his current liabilities. Supporting 
shipper has found his services satisfactory where used. Found that applicant 
is fit and able, financially and otherwise, properly to conduct operation 
authorized herein. MC-113879, Sub 4, Eugene C 
Kan., .... M.C.C. ...., 12-81-66, Div. 1. 


23.3 Facilities & Equipment 


. Ext.— 


23.80 Generally 


23.30 Authority granted upon condition that applicant furnish proof 
that all equipment and other assets now in his wife’s name have been trans- 
ferred to him. MC-115851, Glen DeHart Cont. Car. App., ....M.C.C....., 
12-31-56, Div. 1. 


23.5 Relation to Patron 
23.52 Brokers & Carriers 


23.52 To permit a broker while collecting its compensation from a 
earrier and at the same time gratuitously rendering valuable service to 
shippers, suggests an indirect unlawful rebate that would contribute to un- 
desirable control of traffic by the broker, making the carrier dependent on 
such broker and defeating the freedom of negotiation between them. Com- 
pare 43 M. C. C. 1. Applicant here proposes to operate in that manner. 
MC-12626, Morris Gorelick Broker App., .... M.C.C. ...., 12-28-56, Div. 1. 


23.6 Unauthorized Operations 
23.60 Generally 


23.60 Issuance of certificate withheld until issue of fitness raised by 
applicant’s persistent continuance, during the pendency of court proceedings, 
of certain operations which the Commission has found to be unauthorized, 
has been determined in the Sub 25 proceeding on further hearing. MC- 
80844, Sub 28, Heuer Truck Lines, Inc. Ext.—Mishawaka & Warsaw, Ind., 
12-31-56, Div. 1. 


23.60 Applicant’s past unlawful operations are not condoned; but 
they should not constitute a bar to grant of authority to perform needed 
service. MC-110190, Sub 22, Penn-Dixie Lines, Inc. Ext.—Unfrozen Citrus 
Fruit Juices, .... M. C. C. ...., 12-28-56, Div. 1. 
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28.62 Good Faith 

23.62 Applicant’s past unauthorized operations do not appear to have 
been wilful; and considering all the circumstances, it is fit and able prop- 
erly to conduct proposed operation. MC-98980, Sub 24, Vance Trucking Co., 
Inc. Ext.—Ky., 12-7-56, Div. 1. 


24. Need for Proposed Operation 


24.0 Generally 


24.01 Requisite Proof 

24.01 Authority to perform a new operation should not be granted 
until it has been established that existing carriers are either unable or 
unwilling to transport efficiently and economically the available traffic. 
MC-115749, Justin H. Abbott Com. Car. App., 12-31-56, Div. 1. 

24.01 Applicant has burden of showing, among other things, that pro- 
posed service would serve a useful purpose responsive to a public demand 
or need. Supporting consignees, although professing a need for the pro- 
posed bulk service, are not in a position to demand that producer-shippers 
use applicant’s proposed service. Denied. MO-27817, Sub 38, Harold C. 
Gabler Ext.—Cement, .... M. C. C. ...., 12-26-56, Div. 1. 

24.01 Shipper’s objections to use of joint-line service are general in 
nature and do not establish that such service is inadequate to meet its 
reasonable transportation requirements. Denied. MC-95084, Sub 30, Hove 
Truck Line Ext.—Chicago Heights, Dll., 12-20-56, Div. 1. 

24.01 Burden of proof is upon applicant to establish that there is a 
public demand or need for proposed service and that existing carriers are 
unable or unwilling to meet any reasonable demand for service. No such 
showing has been made here. Denied. MOC-97264, Sub 14, M & M Oil & 
Transportation, Inc. Ext.—Colo. & Neb., .... M.C.C. ...., 12-10-56, Div. 1. 

24.01 Fact that record does not show existence of any single-line 
motor-carrier service is not controlling, where, as here, no past or potential 
traffic is shown. Denied. MC-113192, Sub 6, A. E. Schuelke Ext.—Manawa, 
Wis., 12-27-56, Div. 1. 

24.01 It is not possible, in requesting transportation for the type of 
commodities here involved, to pin-point each commodity, each origin, and 
each destination; but in order to support finding of public convenience and 
necessity to the entire requested destination involving 24 states, there should 
be submitted evidence sufficient to establish with reasonable certainty that 
traffic would move to representative points throughout such area. MC- 
113779, Sub 10, York Interstate Trucking Inc. Ext.—Chemicals, 

M. C. C. ...., 11-80-66, Div. 1. 


24.08 Contract Carriage 


24.03 Applicant did not submit any evidence to support a grant of 
contract carrier authority; and the record does not show that shipper would 
enter into a bilateral contract with applicant. In any event, no need is 
shown for proposed operation. MC-115749, Justin H. Abbott Com. Car. App., 
12-31-56, Div. 1. 


24.03 Burden of proof is upon applicants to show a need for proposed 
service which cannot adequately be handled by existing transportation facili- 
ties. Proposed service would not require use of special equipment or any 
service that cannot be provided by common carriers. Denied. MOC-115765, 
ra S. Eastman & H. P. Baago Cont. Car. App., .... M.C.C. ...., 12-28-56, 
Div. 1. 


24.03 Shipper requires a specialized service not provided by opposing 
motor carriers, which can be integrated with its plant operations, and needs 
drivers familiar with specific territories and customers therein. MC-64819, 
Sub 1, C. D. Gammon Co. Ext.—Aluminum Products, .... M. C. C. .. 
12-26-56, Div. 1. 


9 
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24.03 Under provisions of sec. 209(b) of the Act, applicant for a 
permit must show that proposed operation will be consistent with the public 
interest and the National Transportation Policy, in addition to showing his 
fitness, willingness and ability to perform proposed operations. Applicant 
has failed to show extent of shipper’s need for contract carrier service and 
wherein existing transportation services are inadequate to meet shipper’s 
requirements. Having failed to meet this statutory requirement, question 
of applicant’s fitness, willingness and ability to conduct proposed operation 
need not be determined. MC-115674, Jack W. Graham Cont. Car. App., 
12-7-56, Div. 1. 


24.03 Although applicant may be fit to perform the service, it must 
also be established that, having in mind the existing services, proposed 
service will be consistent with the public interest. To this end, applicant 
should present competent shipper evidence. MC-115722, Blair W. Hose 
Cont. Car. App., .... M. C. C. ...., 12-26-56, Div. 1. 


24.03 Evidence is too vague to permit a finding that proposed opera- 
tions would be consistent with the public interest and National Transpor- 
tation Policy. MC-115811, D. G. Jackson Ext.—Specified Commodities, . . 
M. C. C. ...., 12-26-56, Div. 1. 


24.03 Contract carrier service is more suited to shipper’s requirements 
than existing motor common carrier service and is definitely superior to rail 
service, particularly for interplant movements which are of considerable 
concern to shipper. Issuance of permit approved. MC-115809, Oco Trans- 
portation Co. Cont. Car. App., .... M. C. C. ...., 12-20-56, Div. 1. 


24.04 Parallel State Authority 


24.04 Applicants have provided satisfactory service for shipper’s intra- 
state lumber movements. No good reason appears for requiring shipper to 
use another carrier to handle limited volume of export lumber involved. 
MC-77459, ny 6. White’s Transportation Ext.—Box Shook, .... M. C. C. 

, 12-11-56, Div. 1. 


24.09 Substitution of Contract for Private Carriage 


24.09 Use of existing services by two motor carriers has been so un- 
satisfactory that customers began using their own trucks and shipper leased 
equipment for operation in private carriage. Permit granted. MC-115851, 
Glen DeHart Cont. Car. App., .... M. C. C. ...., 12-31-56, Div. 1. 


24.09 Shipper presently uses its own equipment to transport these 
shipments to scattered points in the destination states, but it desires to 
restrict use of its equipment to short hauls close to its plant. Granted. 
MC-48479, Sub 5, Frigidways, Inc. Ext.—Meats from Humboldt & Union 
City, Tenn., 12-31-56, Div. 1. 


24.09 If this phase of the application is denied, shipper would revert 
to use of its own equipment. Granted. MC-115162, Sub 8, Walter Poole 
Ext.—Frisco City, Ala., .... M. C. C. ...., 12-28-56, Div. 1. 


24.1 Patron Need 
24.10 Requisite Proof 


24.10 Manufacturer’s support is not necessary because it has always 
honored dealers’ routing instructions when they have designated applicant 
as the carrier in the past, and the supporting dealers pay the freight charges. 
MC-111545, Sub 15, Home Transportation Co., Inc. Ext.—Farm Tractors, 
12-26-56, Div. 1. 


24.10 From 1953 to 1955, shipments moved to five points in four 
states, and the volume to each state ranged from three to six truckloads. 
Movements, obviously, were unsubstantial and sporadic. A more substantial 
showing is required to establish present or future need. MO-111301, Sub 1, 
L. J. Kreutzer Ext.—Kasota & Mankato, Minn., .... M.C.C..... , 12- 6-56, 
Div. 1. 
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24.12 Inadequate Patron Facilities 


24.12 Although consignees ultimately bear transportation costs inci- 
dental to delivery of their shipments and may to a degree indicate preferred 
routing, the plants of producer-shippers are not equipped to load bulk ship- 
ments in motor vehicles; and there is no intention to modify these loading 
facilities so that bulk motor service would be used, because producer-shippers 
prefer to use and are satisfied with rail transportation. Whether their 
declination to use motor-carrier service from these plants is discriminatory 
is not material here. MC-27817, Sub 33, Harold C. Gabler Ext.—Cement, 
scae Bee ©. ©. ccccy REPRESS, mer. 4. 

24.12 Because of its limited storage facilities and dependence on 
motor transportation to maintain production schedules, consignee must have 
the service of a motor carrier which can devote sufficient equipment to 
prompt and coordinated movement of traffic. MC-89066, Sub 5, Thomas 
Mairs Ext.—Pulpboard, .... M. C. C. ...., 12-31-56, Div. 1. 


24.13 Use of Existing Carriers 


24.13 There is no showing that opposing motor carrier service has 
been tried and found unsatisfactory. MC-115765, D. S. Eastman & H. P. 
Baago Cont. Car. App., .... M. C. C. ...., 12-28-56, Div. 1. 


24.13 It is the duty of shippers to inform themselves of existing serv- 
ice before seeking additional motor carrier authorization. Until services of 
opposing carriers have been tried and found inadequate in some substantial 
respect, there is no basis for the conclusion that public convenience and 
necessity require additional service proposed. MC-1151938, Sub 2, Warren 
Transport, Inc. Com. Car. App., .... M. C. C. ...., 12-31-56, Div. 1. 


24.14 Proximity of Carrier Terminals 


24.14 Applicant’s headquarters and equipment are more conveniently 
located than protestants. Granted. MO-115357, Sub 2, George Willard 
Turner Ext.—ITll., .... M. C. C. ...., 12-28-56, Div. 1. 

24.14 Opposing carrier’s headquarters and vehicles are domiciled 
several hundred miles from shipper’s headquarters and from origin points 
in N. Car. and Va. Use of this carrier would necessitate, in many instances, 
deadheading of vehicles considerable distances, with resulting inconvenience, 
delay and expense. Applicant is domiciled at Henderson, N. Car. Granted. 
MC-98980, Sub 24, Vance Trucking Co., Inc. Ext.—Ky., 12-7-56, Div. 1. 

To Same Effect: 


MC-95218, Sub 2, Peloso, Inc. Ext.—New England States, .... M. C. C. 
, 12-81-56, Div. 1. 


24.16 Commercial Competition 


24.16 All of opposing motor carriers, except one, are limited in scope 
of operations, and rail service cannot provide the flexible service which is 
necessary for shippers to compete with other manufacturers in the develop- 
ment of their markets. MC-92988, Sub 150, Eldon Miller, Inc. Ext.— 
Memphis, Tenn., .... M. C. C. ...., 1-15-57, Div. 1. 

24.16 Neither rail nor motor services, which have average seven days 
and four or five days, respectively, are fast enough to enable manufacturer 
effectively to compete with Boston producers of leather soles, where delivery 
time is of the essence; and the proposed 24- to 30-hour delivery service of 
applicant is considered necessary to enable supporting shipper to overcome 
competitive handicap. MC-115913, Frank J. Parr. Com. Car. App., 12-28-56, 
Div. 1. 


24.3 Rates, Charges & Tariff Privileges 


24.30 Generally 

24.30 If rates maintained by opposing carrier are too high, shipper 
has an adequate remedy under sec. 216 of the Act. MC-107871, Sub 5, 
Bonded Freightways, Inc. Ext.—Molasses, .... M. C. C. ...., 12-28-56, 
Div. 1. 
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24.4 Adequacy of Facilities 


24.43 Rail Equipment 


24.43 Rail service is not adequate for the requirements of the sup- 
porting shippers because of the shortage of tank cars. MC-114969, Sub 4, 
or bw . Inc. Ext.—Doe Run, Meade County, Ky., .... M. C. C. 

.., 12-31-56, Div. 1. 


24.46 Special Truck Equipment 


24.46 Because of the adhesive and cohesive nature of the concentrates, 
use of the opposing carrier’s hopper-type equipment for unloading is im- 
practical and unsatisfactory. Shipper considers applicant’s dump-vehicles 
more adaptable to the rendition of a complete service in the movement of 
direct-shipping of ore from mines to rail head and mill ore from mines to 
mill for concentration, and thence to rail head. MC-106022, Sub 5, V. B. 
Morgan Co. Ext.—Arden, Nev., 12-31-56, Div. 1. 


24.5 Adequate Amount of Services 


24.52 Peak Traffic 


24.52 Transportation of brick has its peaks and valleys during the 
year. In view of heavy volume to be moved at peak seasons, it does not 
appear that protestant is in a position to provide sufficient vehicles to handle 
the entire movement. Granted. MC-20798, Sub 20, Wagner Trucking Co., 
Inc, Ext.—Richland Township, Penna., 12-31-56, Div. 1. 


24.53 Railroad 


24.53 Supporting shippers will continue to use rail service to the 
extent suitable; but in addition, they have need for motor carrier transpor- 
tation, particularly to oil- drilling sites—a service rail carriers cannot von 
form. MC-118879, Sub 4, Eugene C. Fischer Ext.—Kanopolis, Kan., .... 
M. C. C. ...., 12-31-56, Div. 1. 


24.53 Shippers require motor as well as rail service for movement of 
supplies and equipment, as many of the consignees are unable to handle 
carload shipments, and others are not located on rail sidings. MO-93980, 
Sub 24, Vance Trucking Co., Inc. Ext.—Ky., 12-7-56, Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 None of opposing carriers holds authority to serve all points in 
the named states and none of them serves the supporting shippers. Granted. 
MC-27817, Sub 32, Harold C. Gabler Ext.—Concrete Products, 12-31-56, 
Div. 1. 

24.55 Service from one origin to certain points by an opposing carrier 
would require a very circuitous operation, which could not satisfactorily 
meet supporting shipper’s requirements. Granted to that extent. MC- 
118779, Sub 28, York Interstate Trucking Inc. Ext.—Lauling, La., 

M. C. C. ....+, 12-10-56, Div. 1. 


24.57 Sutetenee of Contract Carrier Service 


24.57 A shipper should not be required to enter into or resume a 
contract with a carrier before it can obtain adequate service. MO-56082, 
Sub 14, Davis & Randall, Inc. Ext.—Newark, N. Jer., 12-31-56, Div. 1. 


24.6 Adequate Quality of Service 


24.66 Industrial Manufactures 


24.66 Rail service is not sufficiently flexible on shipments of finished 
stone, which often move to construction sites in accordance with building 
schedules, and also to offrail points. Rail service also frequently results 
in damage to shipments of finished stone. Rail service does not adequately 
meet shippers’ ag es MC-111801, Sub 4, L. J. Kreutzer Ext.— 
Kasota & Mankato, Minn., .... M.C.C..... , 12-6-56, Div. 1. 
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24.66 Specialized service is required on pulpboard, in rolls, for reason 
that loading and unloading must be under supervision of a driver experienced 
in handling such rolls, in order to minimize injury to this easily oe 
commodity. MC-89066, Sub 5, Thomas Mairs Ext.—Pulpboard, 

M. C. C. ...., 12-31-56, Div. 1. 


24.68 Raceiatiitie 


24.68 Rail carriage has been reasonably satisfactory. However, the 
product involved has a shelf life of only 10 to 12 days, and there are nu- 
merous occasions when shippers require a faster and more flexible trans- 
portation service, especially in connection with split shipments to multiple 
consignees. MC-110190, Sub 22, Penn-Dixie Lines, Inc. Ext.—Unfrozen 
Citrus Fruit Juices, .... M. C. C. ...., 12-28-56, Div. 1. 


24.7 Single-Line Service 
24.75 Perishables 


24.75 Joint-line motor service entailing a physical interchange of 
lading is not satisfactory, due to the perishable nature of some of the sup- 
porting shipper’s products (meats and packinghouse products). MC-30844, 
Sub 28, Heuer Truck Lines, Inc, Ext.—Mishawaka & Warsaw, Ind., 12-31-56, 
Div. 1. 


24.78 Shippers Requirements 


24.78 Past experience has shown that interchange service is not ade- 
quate for shippers’ reasonable transportation requirements, because certain 
of the oilfield equipment and supplies are not susceptible to physical inter- 
change, and other commodities require quick dependable transportation to 
avoid costly delays. MC-19564, Sub 48, L. C. Jones Ext.—Nev., 12-26-56, 
Div. 1. 

24.78 The furniture business is said to be highly competitive; and in 
order to meet its transportation needs adequately, shipper deems it essential 
to have a single-line service available. Granted. MC-115162, Sub 8, Walter 
Poole Ext.—Frisco City, Ala., .... M. C. C. ...., 12-28-56, Div. 1. 


24.8 Particular Type of Freight Service 
24.88 Vehicle Transportation 


24.88 Authority granted to transport used automobiles, in secondary 
movements, in truckaway service, over irregular routes. MOC-115357, Sub 2, 
George Willard Turner Ext.—TIl., .... M.C.C. ...., 12-28-56, Div. 1. 


24.9 Particular Type of Passenger Service 
24.94 Race Track Special Operations 


24.94 Operation is separate and apart from any scheduled passenger 
service and should be described as a special service, beginning and ending 
at New York City, and extending to the race track at McKee City, over 
irregular routes, during authorized racing season each year. MO-58915, 
Sub 29, Lincoln Transit Co., Inc. Ext.—McKee City, N. Jer., 12-6-56, Div. 1. 


25. Alternate Routes or Gateways 


25.0 Generally 
25.07 Requisite Proof 


25.07 Tests generally applied in determining applications for alternate- 
route authority require applicant to show: (1) that it is presently operating 
between the involved points under appropriate authority over a practicable 
and competitively feasible route; (2) that it is, in fact, an effective com- 
petitor for the traffic over such routes, with other carriers operating between 
the involved points over direct routes; and (3) that it would not be able to 
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perform over the proposed route a service so greatly different or improved 
as to be tantamount to a new service, thereby altering the present competi- 
tive situation. MC-29988, Sub 55, Denver-Chicago Trucking Oo., Inc. Ext. 

—Alternate Route—Albuquerque, N. Mex., .... M. C. C. ...., 12-10-56, 
Div. 1. 


To Same Effect: 


MC-730, Sub 438, Pacific Intermountain Express Co. Ext.—Alternate 
Route—Albuquerque, N. Mex., 12-10-56, Div. 1. 


25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted in Following Proceedings by Div. 1: 


Denver-Chicago Trucking Co., MC-29988, Ext. Sub 55, Albuquerque, 
N. 


ey «<0 a ee Ge Se deus , 12-10-56 25.08* 
Penntruck Co., Inc., MC-2815, Ext. Sub 16, Ind., 12-28-56 25.08* 
Southeastern Truck Lines, Inc., MC-61265, Ext. Sub 47, Ky., .... 

ee oe | 31-56 25.08* 


25.09 Denied for Failure of Proof 
25.09 Alternate Routes Denied in Following Proceeding By Div. 1: 


Pacific Intermountain Express MC-730, Ext. Sub 43, Albu- 
querque, N. Mex., .... M. C. C. ...., 12-10-56 25.09* 


25.4 ‘aie or New Service 
25.40 Generally 


25.40 The savings of 72 miles in distance and about two hours in 
time, that will be achieved by use of the considered alternate route, will 
not be sufficiently great to materially change service rendered over present 
429-mile route. MOC-61265, Sub 47, Southeastern Truck Lines, Inc. Ext.— 
Alternate Routes—Ky., .... M. C. C. ...., 12-31-56, Div. 1. 


25.42 Reduced Transit Time 


25.42 Reduction of 258 miles in the 1,642 mile route, affording a 
saving of five hours, or possibly 6.5 hours, in a trip requiring approximately 
three days, is not one that would appreciably alter the competitive situation. 
MC-29988, Sub 55, Denver-Chicago Trucking Co., Inc. Ext.—Alternate Route 
—Albuquerque, N. Mex., .... M. C. C. ...., 12-10-56, Div. 1. 


25.5 Effect Upon Competitive Position 
25.50 Generally 


25.50 By using proposed alternate routes, applicant would be able to 
make delivery a day earlier on approximately 50 percent of the shipments 
handled. Such an improvement in service, together with the greater de- 
pendability inherent in the use of the southern all-weather route, would 
materially improve its competitive position and enhance its solicitation 
possibilities. Use of the southern route is important equalizing factor which 
enables the opposing carriers offering only joint-line service to compete with 
single-line operators between the points involved. Denied. MOC-730, Sub 43, 
Pacific Intermountain Express Co. Ext.—Alternate Route—Albuquerque, 
N. Mex. .... MA. C. ©. ...., 12-10-66, Div. 1. 


25.7 Restrictions Imposed Upon Grant 
25.70 Generally 


25.70 Same restrictions should apply to proposed alternate or con- 
necting route as are applicable to the service routes to which it is appur- 
tenant. Imposition of the additional prior or subsequent rail-haul restric- 
tion would be unduly restrictive and would create operating obstacles 
not shown to be necessary to the service to be performed. MC-2815, Sub 16, 
Penntruck Co., Inc. Ext.—Alternate Route—Ind., 12-28-56, Div. 1. 
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25.74 Empty Movement 


25.74 By the Commission’s order dated June 28, 1955, applicants may 
deadhead empty equipment over any highway which will provide a reasonably 
direct and practicable return of the equipment to the carrier’s terminal or 
to an authorized service point. MC-60610, Sub 3, Arville Stonecipher & 
Wilson Brandenburg Ext.—Floyd & Harrison Counties, Ind., 12-31-56, 
Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.1 “Follow the Traffic’”’ Doctrine 
26.10 Rule Since April 20, 1958 


26.10 A grant of authority on a mere showing of loss of traffic without 
proof of lack of adequate existing service in the new location would be con- 
trary to law and sound reasoning. 61 M. C. C. 748. MOC-114091, Sub 10, 
Direct Transport Co. of Ky., Inc. Ext.—Tenn., .... M. C. C. , 12-27-56, 
Div. 1. 


26.10 In view of the decision in Smith & Solomon case, 61 M. C. C. 
748, applicant cannot be allowed to follow the traffic of the shipper to its 
new plant. MC-105940, Sub 2, Safeway Trucking Corp. Ext.—Hackettstown, 
ie Oy «102 Bs Ge Ge , 12-20-56, Div. 1. 


26.4 Promote Operating Economy 
26.42 Supplement Rail Service 


26.42 Continued use of both lightly-loaded merchandise cars and 
trucks between the same points is wasteful and undesirable. Substantial 
improvement in operating efficiency would be achieved by the removal of 
Monahans, Texas (population of 6,000) as a key-point. To impose alter- 
native key-points at relatively small and economically unimportant inter- 
mediate points would not be warranted, solely to allay apprehensions of 
certain motor carriers. MC-50544, Texas & Pacific Motor Transport Co.— 
Petition for Modification of Key-Point Restriction, .... M. C. C. 
12-19-56, Div. 1. 


26.43 Balance of Traffic 


26.43 Any traffic which applicant might obtain would provide him some 
revenue on return trips following the outbound transportation of livestock 
to markets in the vicinity of requested origins, but this consideration is 
not a proper basis for a grant of authority. MC-115811, D. G. Jackson Ext. 
—Specified Commodities, .... M. C. C. » 12-26-56, Div. 1. 


26.6 Competition 


ee, 


23.60 Generally 


26.60 Imposition of a condition restricting applicant from engaging 
in a competitive heavy-hauler service with opposing carrier found proper. 
MO-61505, Sub 19, G. R. Myers Ext.—Brunswick, Ga., 12-28-56, Div. 1. 


26.7 Effect Upon Other Carriers 


26.71 Rights of Existing Carriers 


26.71 In the circumstances here present, applicant should not be 
authorized to render a service competitive with that offered by protestant 
or be put in a position to deprive the latter of traffic which it is ready and 
willing to handle. MOC-114091, Sub 11, Direct Transport Co. of Ky., Inc. 
Ext.—Clark & Floyd Counties, Ind., .... M. C. C. , 12-26-56, Div. 1. 


26.71 Existing motor carriers have idle equipment which is suitable 
and adequate; and they are entitled to all the traffic which they can handle, 
adequately and efficiently, before applicant is authorized to serve this point 
in competition with them. MC-105940, Sub 2, Safeway Trucking Corp. Ext. 
—Hackettstown, N. Jer., .... M. C. C. , 12-20-56, Div. 1. 
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26.74 Motor Truck Carriers 


26.74 Sound economic conditions in the motor-carrier industry would 
not be fostered by granting authority to institute a new operation, until it 
has been established that existing carriers are unable or unwilling to trans- 
port properly, efficiently, and economically the available traffic. Denied. 
MC-79658, Sub 1, Atlas Van Lines, Inc. Ext.—Western States, 12-11-56, 
Div. 1. 

26.74 While there is a limited amount of single-line service available 
in the territory, a grant of authority sought, which is in substance the 
extension of applicant’s present authority, will not adversely affect the 
operations of opposing oilfield haulers to any material degree. Granted. 
MC-19564, Sub 48, L. C. Jones Ext.—Nev., 12-26-56, Div. 1. 

26.74 In the absence of any complaint as to the quality of service 
rendered by an existing contract carrier, it should be protected herein to 
the extent of its authority. MC-115809, Oco Transportation Co. Cont. Car. 
aoe, ..1: 4S. ©. , 12-20-56, Div. 1. 

26.74 This grant should not materially affect the operations of any 
existing carrier because the traffic which will be transported will be new 
traffic. MC-112317, Sub 15, J. A. Throckmorton Ext.—Fla., 12-13-56, Div. 1. 


26.76 Rail Carriers 


26.76 Proposed operation would merely be supplemental to rail service 
and would not result in any appreciable loss of traffic to opposing rail car- 
Tiers. MO-118524, Sub 7, James F. Black Ext.—Delaware City, Del., 
12-31-56, Div. 1. 


27. Disposition of Applications 
27.0 Generally 


27.1 Railroad Extensions 
27.11 Granted 
Great N. Ry. Co. Construction, F. D. 19589, 12-14-56 


27.2 Motor Bus Operations 
27.21 Granted 


Bingler Vacation Tours, Inc., MC-599, Ext. Sub 3, Special Opera- 
Gems, .... 2. CG. C. 12-11-56 


Calary, J. W. & L. M., Com. Car. App., MC-108145, Sub 2, 12-19-56 

Capital Motor Lines, MC-2908, Ext. Sub 14, Montgomery & Abbe- 
ville, Ala., 12-28-56 

Lincoln Transit Co., Inc., MC-58915, Ext. Sub 29, McKee City, 
N. Jer., 12-6-56 

Mohawk Coach Lines, Inc., MC-43267, Ext. Sub 9, Special Opera- 
COR, .< «.c.« Hs Ge. , 12-28- 56 


27.3 Motor — Common Carrier Operations 

27.31 Granted 

Black, James F., MC-113524, Ext. Sub 7, Delaware City, Del., 
12-31-56 

Craig, Hurshel, MC-115776, Com. Car. App., .... M. C. C....., 
12-31-56 

Davis & Randall, Inc., MC-56082, Ext. Sub 14, Newark, N. Jer., 
12-31-56 


Direct Transport Co. of Ky., me MC-114091, Ext. Sub 11, Clark 
& Floyd Counties, Ind., . So. S. 


— Eugene 6: io 113879, Ext. Sub 4, Kanapolis, Kan., .. 
. . 6; 12-31-4 
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Frigidways, Inc., MC-48479, Ext. Sub 5, Meats from Humboldt & 
Union City, Tenn., 12-31-56 


Gabler, Harold C., MC-27817, Ext. Sub 32, Concrete Products, 
12-31-56 


Girtz, R. H. & L. F., MC-109612, Ext. Sub 3, Cincinnati, Ohio, .... 
M. C. C. , 12-11-56 


Graff Trucking Co., Inc., MC-105269, Ext. Sub 21, Foil, 12-31-56 


Heuer Truck Lines, Inc., MC-30844, Ext. Sub 28, Mishawaka & 
Warsaw, Ind., 12-31-56 

Home Transportation Co., Inc., MC-111545, Ext. Sub 15, Farm 
Tractors, 12-26-56 

Jones & Son Co., J. W., MC-72231, Ext. Sub 2, Ohio, .... M. C. C. 
+, 12-31-56 

Jones, L. C., MC-19564, Ext. Sub 48, Nev., 12-26-56 


Kenosha Auto Transport Corp., MC-30837, Ext. Sub 196, Minne- 
apolis, Minn., .... M. C. C. , 12- 7- 56 


Kreider Truck Service, Inc., MC- 114194, Ext. Sub 1, Corn Products 
from St. Louis, Mo., 12-28-56 


Miller, Clarence R., MC-107952, Ext. Sub 55, Newark, N. Jer., 
12-31-56 (embraced in MC-56082, Sub 14) 

Miller, Inc., Eldon, MC-92983, Ext. Sub 150, Memphis, Tenn., 
M. C. C. eeee, 1-15-57 

Missouri Pacific Freight Transport Co., MC-89723, Sub 4, Key- 
Point Modifications, .... M. C. C. , 12-31-56 

Morgan Co., V. B., MC-106022, Ext. Sub 5, ‘Aveta, Nev., 12-31-56 

Myers, G. R., MC-61505, Ext. Sub 19, Brunswick, Ga., 12-28-56 

Parr, Frank J., MC-115913, Com. Car. App., 12-28-56 

Peloso, Inc., MC- 95218, Ext. Sub 2, New England States, 
mn. ©..0. , 12-31-56 

Penn-Dixie Lines, Ine. MC-110190, Ext. Sub 22, Unfrozen Citrus 
Fruit Juices, .... M. C. C. , 12-28-56 


Perkins Trucking, Inc., -¥ 102817, Ext. Sub 3, New Furniture 
& Fixtures, .... M. C. C. , 12-31-56 


Poole, Walter, MC-115162, Ext. Sub 8, Frisco City, Ala., 
M. C. C. » 12-28-56 


Propane Preaspert, Inc., Pa 114969, Ext. Sub 4, Doe Run, Meade 
County, Ky., ... M. 5. he , 12-31-56 


South State Oil Co., ‘soatee. Ext. Sub 10, Sulphuric Acid, 
12-26-56 


Stonecipher, Arville, & Wilson Brandenburg, MC-60610, Ext. 
Sub 3, Floyd & Harrison Counties, Ind., 12-31-56 


Texas & Pacific Motor Transport Co., MC-50544, Petition for Modi- 
fication of Key-Point Restriction, wom § C. Cc. , 12-19-56 


Throckmorton, J. A., MC-112317, Ext. Sub 15, Fla., 12- 13- 56 
Turner, George Willard, MC-115357, Ext. Sub 2, Ill., .... M.C.C. 
cece, 12-88-66 
Vance Trucking Co., Inc., MC-93980, Ext. Sub 24, Ky., 12-7-56 
Wagner Trucking Co., Inc., MC-20793, Ext. Sub 20, Richland Town- 
ship, Penna., 12-31-56 
White’s i ee MC-77459, Ext. Sub 6, Box Shook, 
M. C. C. 11-56 


York Interstate Bhat Inc., MC-113779, Ext. Sub 10, Chemicals, 
M. C. C. -56 


York ‘futaetate Trucking Inc., MC-113779, Ext. Sub 28, Luling, La., 
M. C. C. » 12- 10- 56 





FEBRUARY, 1957 





27.82 Denied 

Abbott, Justin H., MC-115749, Com. Car. App., 12-31-56 

oe Dean Inc., MC-79658, Ext. Sub 1, Western States, 

Bonded a ages Inc., MC-107871, Ext. Sub 5, Molasses, 

a ae. ae , 12-28-56 

Clark Transport Co., MC-106647, Ext. Sub 30, Minneapolis, Minn., 
. mt G, , 12-7-56 (embraced in MC-30837, Sub 196) 

Direct Transport Co. of Ky., Inc., MC-114091, Ext. Sub 10, Tenn., 
M. C. C -56 


Gabler, ‘Harold C., MC-27817, Ext. Sub 33, Cement, .... M. C. C. 
...+, 12-26-56 

Hove Truck Line, MC-95084, Ext. Sub 30, Chicago Heights, IIl., 
12-20-56 

M & M Oil & Transportation, Inc., MC-97264, Ext. Sub 14, Colo. 
tte... & c& ¢. , 12-10-56 

Nevada Trucking Co., MC-115610, Com. Car. App., 12-19-56 

Paquin, Chas. J., MC-114044, Sub 3, Com. Car. App., .... M. C. C. 

, 12-31-56 

Safeway “Pracking Corp., MC-105940, Ext. Sub 2, Hackettstown, 
MN. JQP. <<. .M.C. C. » 12-20-56 

Schuelke, A. E., Mc- 113192, Ext. Sub 6, Manawa, Wis., 12-27-56 

Warren Transport, Inc., MC-115193, Sub 2, Com. Car. App., .... 
M. C. C. 12-31-56 

27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 
Dahlsten, Howard N., MC-115669, Cont. Car. App., .... M. C. C. 
.-, 12-31-56 (embraced in MC-113879, Sub 4) 

DeHart, Glen, MC-115851, Cont. Car. App., .... 
12-31-56 

Gammon Co., C. D., MC-64819, Ext. Sub 1, Aluminum Products, 
ok a , 12-26-56 


Kreutzer, L. J., MC- 111301, Ext. Sub 4, Kasota & Mankato, Minn., 
M. C. C. , 12- 6-56 


Mairs, Thomas, MC-89066, Ext. Sub 5, Pulpboard, .... M. C. C. 
ocee, 12-81-56 

Oco Transportation Co., MC-115809, Cont. Car. App., .. ..M.C. C. 
«e+e, 12-20-56 

Southern Newspapers, Inc., MC-115585, Sub 1, Cont. Car. App., 
12-31-56 

27.42 Denied 

Celli, Eugene & Carlo, MC-115813, Cont. Car. App., 12-6-56 

Eastman, D. S., & H. P. Baago, MC-115765, Cont. Car. App., .... 
M. C. C. , 12-28-56 

Graham, Jack W., MO-115675, Cont. Car. App., 12-7-56 

Hose, Blair W., MC-115722, Cont. Car. App., .... M. C. C. 
12-26-56 

Jackson, D. G., MC-115811, Ext., Specified Commodities, 
M. C. C. , 12-26-56 

=r Freight Lanes, Inc., MC-1425, Ext. Sub 15, Ky., 

; ao. , 12-19-56 

neti Earl 7 Cecil, MC-115146, Sub 1, Cont. Car. App., .... 

M. C. C. , 12-26-56 
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27.7 Brokerage 
27.71 Granted 


Fuller, Lucia Eldridge, MC-12644, Broker App., .... 
12-6-56 


27.73 Denied 
Gorelick, Morris, MC-12626, Broker App., .... M. C. C. 
12-28-56 
28. Transfer, Modification or Revocation 


28.2 Modification 
28.23 Remove Restrictions 


28.23 Restriction against service at two points was included in appli- 
cant’s consolidated certificate in error and should be removed therefrom by 
issuance of a corrected certificate in No. 61265, on the Commission’s own 
motion. MC- a? Sub 47, Southeastern Truck Lines, Inc. Ext.—Alternate 
Routes, .... M. C. C. , 12-31-56, Div. 1. 


29. Abandonment 


29.4 Economic Effect 
29.45 Employees 


29.45 Same conditions for protection of employees as were prescribed 
in 257 I. C. C. 700 imposed. F. D. 19808, Chicago, R. I. & P. R. Co. Aban- 
donment, 12-18-56, Div. 4. 


To Same Effect: 


F. D. 19376, Chicago, M. St. P. & P. R. Co. Abandonment, 12-17-56, 
Div. 4. 


F. D. 19509, New York C. R. Co. Abandonment, 12-28-56, Div. 4. 


29.8 Conditions 
29.81 Sale to New Operator 


29.81 Grant upon condition that the branch, including such tracks 
and facilities as may be essential to its continued operation, shall be sold 
to any person, firm, or corporation, offering within 40 days from the date 
of its certificate to purchase it for continued operation, and willing to pay 
not less than the net salvage value of the property sought to be acquired. 
F. D. 19308, Chicago, R. I. & P. R. Co. Abandonment, 12-18-56, Div. 4. 


29.9 Disposition of Abandonment Applications 
29.91 Granted 


29.91 Applications for Certificates Authorizing Abandonment Were 
Granted By Div. 4: 


Chicago, M., St. P. & P. R. Co., F. D. 19376, 13.42 miles, 12-17-56 29.91* 
Chicago, R. I. & P. R. Co., F. D. 19308, 4.93 miles, 12-18-56 29.91* 
New York C. R. Co., F. D. 19509, 1.2 miles, 12-28-56 29.91* 
Talbotton R. Co., F. D. 19552, 7.196 miles, 12-28-56 29.91* 
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3. FINANCE 
31. Jurisdiction 


31.3 Securities Subject to Authorization 
31.31 Capital Stock 
31.31 Inasmuch as no distinction will be made, or would be prac- 
ticable, in carrying out the stock purchase and incentive bonus plans with 
respect to shares of stock issued before and those issued after the effective 
date of sec. 20a of Act, it is appropriate that the Commission assume juris- 


diction in the matter. F. D. 19505, Pittsburgh & L. E. R. Co. Stock, 
12-31-56, Div. 4. 


32. Security Issues 


32.6 Sale of Issues 

32.62 Competitive Bidding 

32.62 Found that, subject to authorization of the Commission in a 
subsequent proceeding of the issue by Federal Barge Lines, Inc., of not 
exceeding 1,500,000 of five-year first-preferred ship mortgage notes, the 
sale by applicant of such notes through competitive bidding should not be 
required. F. D. 19578, Federal Barge Lines, Inc., Competitive Bidding 
Exemption, 12-28-56, Div. 4. 

32.9 Unauthorized Issues 

32.91 Replacement 


32.91 F. D. 19360, Strickland Transportation Co. Notes, .... M. C. C. 
.., 12-27-56, Div. 4 (embraced in MC-F-6141) (See 18.27, Same Title). 


33. Purpose of Issue 


33.0 Generally 
33.01 Guaranty of Subsidiary’s Obligation 
33.01 Guaranty of Subsidiary’s Obligations Authorized by Div. 4: 


General Expressways, Ltd., Securities, F. D. 18944, .... M. C. C. 
...., 12-31-56, (embraced in MC-F-5870) 33.01* 


Ryder System, Inc., Assumption of Obligations, F. D. Nos. 19072 & 
19163, ....M.C.C. ...., 12-21-56 (embraced in MC-F-6010) 33.01* 


33.02 Collateral Pledge 
33.02 Pledge of Bonds as Collateral Authorized by Div. 4: 
New York C. R. Co. Bonds, F. D. 19574, 12-31-56 33.02* 
33.1 Acquisition of Equipment 
33.12 Equipment Trust Certificates 


33.12 Issue of Equipment Trust Certificates to Acquire Equipment 
Authorized by Div. 4: 


Chesapeake & O. Ry. Co., F. D. 19490, 2nd Supplemental Order, 
1-3-57 33.12* 
33.2 Additions & Betterments 
38.21 Railroad Acquisition or Extension 


33.21 Issue of Securities for Acquisition or Extension of Railroad 
Authorized by Div. 4: 


Montpelier & B. R. Co. Control, F. D. 19566, 1-10-57 (embraced 
in F. D. 19564) 33.21* 
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33.23 Motor Track Terminals 

33.23 Issue of Securities for Acquisition, Construction or Betterment 
of Motor Truck Terminals Authorized by Div. 4: 
Gordons Transport, Inc., Notes, F. D. 19546, 1-2-57 33.23* 


33.4 Refinancing 
83.41 Current Obligations 
33.41 Issue of Securities to Fund Current Obligations or Advances 
Authorized by Div. 4: 
Southern Pacific Transport Co. Stock, F. D. 19542, 12-21-56 33.41* 


33.5 Issues Incident to Unification 
33.51 Railroad 
33.51 Issue of Securities in Connection with Financing of Stock Con- 


trol, Acquisition of Railroad Properties or Assets, the Issue or Exchange of 
Stocks in Mergers, Authorized by Div. 4: 


Union P. R. Co. Stock, F. D. 19316, .... I. C. C. » 12-20-56 
(embraced in F. D. 19315) 33.51* 
33.53 Motor Truck 
33.53 Issue of Securities Incident to Acquisition z ~ “a Property 
or Assets, or to Unification or Merger, Authorized by Di 
Strickland Transportation Co., Inc., Notes, F. D. only fans 
M. C. C. , 12-27-56, (embraced in MC-F-6141) 33.53* 


Suburban Motor Freight, Inc., Note, F. D. 19567, 12-31-56 (em- 
braced in MC-F-6354) 33.53* 


33.7 Employee Bonus Incentive Plans 
33.70 Stock Purchase Plans 
33.70 Issue of Capital Stock of Carriers Pursuant to Employee Stock 
Purchase Option Plans or Agreement Authorized by Div. 4: 
Bangor & A. R. Co. Stock, F. D. 19527, 12-21-56 33.70* 
Boston & M. R. Stock, F. D. 19387, 12-11-56 33.70* 
Pittsburgh & L. E. R. Co. Stock, F. D. 19505, 12-31-56 33.70* 


35. Corporate Reorganization 
35.9 Consummation 


35.99 Allowances 


35.99 Upon petition, maximum limits of final allowances for expenses 
incurred by the organization managers, including compensation and expenses 
of their counsel, in consummating the plan of reorganization, approved. 
Hours of service are not the most important factor in measuring the value 
of lawyers’ services in situations such as this. F. D. 9918, Missouri P. R. Co. 
Reorganization, 12-31-56, Div. 4. 


37. Accounts 


37.7 Depreciation & Amortization 
37.70 Generally 


37.70 Upon reconsideration, findings in 284 I. C. C. 9, approving re- 
quirement that amortization accounting for emergency facilities acquired by 
carriers subject to the Commission’s accounting regulations be discontinued, 
afirmed. No. 30920, Amortization Accounting for Emergency Carrier 
Facilities, .... I. C. C. , 12-7-56, Commission. 
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4. SERVICE & OPERATIONS 
41. Transportation 


41.2 Motor Carrier 
41.22 Freight 


41.22 Prior order as amended May 21, 1956, prescribing the compila- 
tion and reporting of freight commodity statistics, affirmed with modifica- 
tions so as to relieve from those requirements, motor carriers of property 
having gross annual revenues of less than $1,000,000; and so as to provide 
that reports of individual carriers shall not be open to the public. Ex Parte 
205, Motor Carrier Freight Commodity Statistics, .... M. C. C. , 1-8-57, 
Commission. 


42. Terminal 
42.4 Pickup & Delivery 


42.40 Generally 


42.40 (1) Stopping in transit to complete loading or to partially 
unload and (2) multiple pickups and deliveries do not constitute transit 
services within the usually accepted meaning of that term, as applied to 
motor carriers, but are extra transportation services for which a motor 
carrier is entitled to receive just and reasonable compensation. See 51 
M. C. C. 25; 52 M. C. C. 59. The various methods employed in performing 
the services indicate that additional pickups and deliveries at origins and 
destinations are in the nature of terminal services, while stops in transit 
constitute additional road-haul service. 


42.40 Provisions authorizing multiple pickups and deliveries and stops 
in transit to complete loading and to partially unload, maintained by motor 
carriers operating within New England territory, found unjust and unreason- 
able in certain respects. Lawful regulations determined. No limitation 
imposed on the number of stops. MC-C-1520, Multiple Deliveries—New 
England, .... M. C. C. , 12-26-56, Div. 2. 


45. Allowances 


45.0 Generally 
45.01 When Lawful 


45.01 A trailer need not be furnished by the shipper in transporting 
his goods; but, under the respondent’s tariff, it is a part of the equipment 
of carriage which the respondent holds itself out to furnish. Thus, a 
shipper-owned trailer is a transportation instrumentality, as that term is 
used in sec. 15(13) of the Act, for which a reasonable allowance may be 
made by the carrier. I & S 6340, Allowances for Use of Trailers, 

. a , 12-17-56, Commission. 


45.1 Terminal 
45.11 Pickup & Delivery 


45.11 On reconsideration, proposed allowance to shippers for per- 
forming pickup and delivery service and for furnishing the trailer used in 
trailer-on-flat-car service, between Chicago, Ill. and St. Louis, Mo. terminal 
areas, found not shown to be just and reasonable. Findings in 296 I. C. C. 
351, affirmed in part. In publishing such allowance, a tariff provision 
should be incorporated requiring return to respondent at destination of the 
empty trailer within a reasonable time after delivery, so that it may be 
returned to origin; and if a separate allowance is made for use of the 
trailer, it should be based on mileage rather than weight of Bey I1gé&8s 
6340, Allowances for Use of Trailers, .... I. C. C. ...., 12-17-56, Com- 
mission. 
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46. Safety 


46.1 Safety Appliances 
46.11 Car Brakes 


46.11 Neither the Safety Appliance Acts nor sec. 25 of the I. C. Act 
is broad enough to give the Commission jurisdiction for the formulation, 
prescription, and enforcement of rules, standards and instructions for the 
installation, inspection, maintenance and repair of power brakes and appli- 
ances for operating power brake systems. Petition for such action denied. 
However, such rules, standards and instructions are essential for promotion 
of safety, and the Commission will continue to seek appropriate legislative 
authority. No. 31938, Promulgation & Enforcement of Rules, Standards & 
Instructions for Installation, Inspection, Maintenance & Repair of Power 
Brakes, .... I. C. C. , 1-38-57, Commission. 


RATE STRUCTURE 

51. Ratemaking 

51.2 Agreements 
51.29 Amendments 


51.29 An agreement properly may provide a method for its amend- 
ment or revision, but it should be understood that Commission approval of 
the instant agreement, as submitted, does not constitute approval of any 
subsequent changes therein. 276 I. C. C. “¢ Sec. 5a App. 61, National 
Classification Committee—Agreement, .... I. C. C. » 12-19-56, Div. 2. 


51.7 Final Disposition of Applications 


51.71 Approved 


51.71 Rate-making Agreement under Sec. 5a of the Act Approved by 
Div. 2: 


National Classification Committee, No. 61, .... I. C. C. , 12-19-56. 


52. Freight Classification 


52.0 Generally 
52.02 Nature of Article 


52.02 Use to which an article is put is of evidentiary value in deter- 
mining its nature. It is necessarily the predominant use for which the 
product is designed and to which it is put that must determine nature of 
the shipment. 145 F. 2d, 808. No. 31929, Marine Engineering & Supply 
Co. v. Atchison, T. & S. F. Ry. Co., .... I. C. C. , 12-21-56, Div. 2. 


52.03 Use of Article 


52.03 Difference in rates on particular commodities based upon use 
to which articles were put has been condemned in numerous cases. 205 
I. C. C. 17, 19. No. 31941, Apache Powder Co. v. Atchison, T. & S. F. Ry. 
an Cc , 1-2-57, Div. 3. 


52.5 Semi-Processed Material 
52.59 Scrap, Slag & Waste Material 


52.59 Six shipments consisted of military projectiles composed of iron 
or steel and copper or brass and were shipped to Cleveland for purpose of 
removing the copper or brass portions from the iron or steel projectiles 
before selling the latter as scrap iron or steel. They obviously were not 
scrap iron and were not entitled to the scrap iron rate. No. 31771, Summer 
& Co. v. Chesapeake & O. Ry. Co., .... I. C. C. , 12-31-56, Div. 3. 
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53. Rate Adjustments 


53.4 Commodity Rates 
53.41 L.C.L. or L.T.L. 


53.41 Unless there are exceptional conditions or circumstances sur- 
rounding the transportation, class rates should apply on L.T.L. traffic. 
Commodity rates on L.T.L. traffic are justified only under compelling cir- 
cumstances, such as where, in addition to a constant movement of a sub- 
stantial volume of traffic, favorable transportation characteristics are present 
and competitive necessity for their establishment is shown. I & S M-6961, 
Hardware—Auburn, Mass. to New York City & Newark, N. Jer., ; 

° , 12-11-56, Div. 3. 


53.41 Shipments weigh from 1,000 to 6,000 lbs., are made on a daily 
basis, and total only 60,000 to 80,000 lbs. a month. It is obvious that there 
is no prospective tender of lots even approaching 20,000 lbs. While there 
is regularity of movement combined with favorable transportation charac- 
teristics, neither or both, without sufficient volume, provide a proper basis 
for departure from class rates. I & S M-6961, Hardware—Auburn, Mass. 
to New York City & Newark, N. Jer., .... I. C. C. , 12-11-56, Div. 3. 


54. Joint or Through Routes, Rates & Divisions 


54.2 Establishment 
54.20 Generally 


54.20 Conditions requiring negotiations for future through routes and 
joint rates not imposed. Assurances of applicant and self-interest provide 
a reasonable guarantee that both shippers and competing carriers will be 
given fair and nondiscriminatory treatment in the matter of future rates 
and routes. F. D. 19315, Spokane International R. Co. Control, .... I. C. C. 

, 12-20-56, Div. 4. 


54.4 Routes 
54.41 Restricted 


54.41 Proposed commodity rate level is not protested, but the restric- 
tion of routing to respondents’ system lines found to violate a condition im- 
posed in South Ga. Ry. Co. Control, 290 I. C. C. 281, to effect that all routes 
in connection with protestant shall remain open and unchanged. I & S 
6467, Sodium—Evans City, Ala. to Foley, Fla., .... I. C. C. , 1-2-57, 
Div. 2. 


54.5 Routing 


54.54 Ambiguous 


54.54 A conflict existed between the rate and route specified, and the 
initial carrier failed in its duty to forward the shipment over the cheaper 
route or to obtain further and definite instructions prior to forwarding the 
shipment over the higher-rated route. Reparation awarded. No. 31904, 
Westinghouse Electric Corp. v. Chicago, G. W. Ry. Co., ... 

12-20-56, Div. 2. 


54.7 Divisions 
54.76 Proportional Rates 


54.76 Proof of public interest in the institution of the freight-for- 
warder service of Hambrick does not establish public interest in the prescrip- 
tion of proportional ex-barge rates sought. No. 31841, Alabama G. S. R 
vy. Joe M. Hambrick, .... I. C. C. , 12-21-56, Div. 3. 
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54.77 As Reasonable Rate 


54.77 Divisions of joint rates are not a proper standard by which 
reasonableness of assailed local or flat rates from the barge break-bulk 
ports may be measured. No. $1841, Alabama G. S. R. Co. v. Joe M. 
Hambrick, .... I. C. C. ...., 12-21-56, Div. 3. 


54.8 Cancellation of Joint Routes or Rates 
54.84 Circumvention of Order Requiring Maintenance of 


54.84 Although schedules herein do not specifically cancel any exist- 
ing through routes or joint rates with protestant via Jacksonville, to the 
extent lower rates are named therein over competitive routes and other 
junctions, routes of protestant will nevertheless be effectively closed. Since 
the outstanding order requires their continued maintenance, and such routes 
are no longer and no less desirable in the public interest than the long-haul 
routes of respondent, such effective closing would constitute unlawful dis- 
crimination against the protestant under sec. 3(4) of the Act. I & S 6285, 
Phosphate Rock—Fla. to Ark., Ill. & The South, ....1.C. C. ...., 12-19-56, 
Div. 2. 


55. Competitive Ratemaking 


55.0 Generally 
55.04 Market Equalization 


55.04 Establishment of proposed rate would remove an unwarranted 
rate disadvantage under which the Middletown, Conn., shipper is presently 
laboring in its competition with Boston manufacturers. Reduced L.C.L. 
rate approved. See 237 I. C. C. 232. I & S 6635, Commodities—N. E. 
Territory to Chicago; Wis. to N. Y., .... I. C. C. ...., 1-2-57, Div. 3. 


55.1 Reduced Rates to Meet Competitive Rates 
55.10 Generally 


55.10 Approval of a rate, which is reasonably compensatory, may not 
be withheld merely because it may increase the respondent’s traffic volume 
and thereby affect the competitive position of other carriers. I & S M-7706, 
Frit (Glazing Compound)—Chicago, Ill. to Ohio, .... M. C. C. 
12-17-56, Div. 2. 


55.2 Destructive Competition 
55.24 Motor Carrier 


55.24 Proposed rates, protested as too low, have failed of approval 
when, as here, the proponent failed to show that gain rather than loss to 
the publishing carrier could be expected. Respondent is presently moving 
the traffic, and there is no indication that it is in danger of losing it. 
I & S M-7959, Aluminum Foil Wrappers—2Ziffrin Truck Lines, Inc., .... 
M. C. C. ...., 12-12-66, Div. 32. 


55.4 Inherent Advantage 
55.42 Motor Carrier 


55.42 While there is greater flexibility in motor service, such as over- 
night or 24-hour service, which is of an inherent nature, this is largely offset 
by the greater capacity of rail cars as reflected in the lower rail rates in 
conjunction with higher minimum weights. I & S M-7118, Roofing, etc.— 
Twin Cities, Minn. to S. Dak., .... M. C. C. ...., 12-21-56, Div. 3. 
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55.6 Rate Differentials 
55.61 Motor Carrier over Rail 


55.61 Proposed rates, if adjusted to reflect not less than 112 percent 
of the corresponding rail rates, including all increases authorized and made 
in rail rates, would be compensatory and would afford both the protestants 
and the respondents a fair opportunity to compete for this traffic. [1&8 
rw) Roofing, etc.—Twin Cities, Minn. to 8S. Dak., .... M. C. C. ...., 
12-21-56, Div. 3. 


55.8 Compensativeness 
55.83 Motor Carrier Rates 


55.83 Evidence of the respondents’ operating costs or pertinent rate 
comparisons is required as proof that proposed rates would be compensatory. 
I & S M-8114, Automobile Parts—Mich. to St. Louis, Mo., .... M. C. C. 
12-5-56, Div. 3. 


eee 


56. Demurrage & Storage 


56.1 Carrier’s Duties 
56.16 Bunching 


56.16 Tender of delivery of shipments, by notices given, in accumu- 
lated numbers in excess of arrival of carloads at the common point, resulted 
in bunching. Under Rule 8 of the demurrage tariff, the complainant must 
be allowed such free time as it would have been entitled to if the cars had 
not been bunched. No. 31859, Colonial Lumber Co., Inc. v. Reading Co., 
core Se , 12-21-56, Div. 3. 


57. Tariffs 


57.2 Form, Contents & Style 
57.21 Tariff Rules 


57.21 Upon investigation, prescription of proposed rules requiring the 
filing of reduced rate schedules under sec. 22 of the Act, by common carriers 
subject to the Commission’s jurisdiction, for transportation and handling of 
property or persons free or at reduced rates for the United States, state, or 
municipal governments, found not warranted at this time. Ex Parte 192, 
Reduced Rates under Sec. 22—Special Filing Rule, .... I. C. C. ...., 
11-23-56, Commission. 


57.22 Clear and Unambiguous Statement 


57.22 While barge lines may, because of higher minimum weights, 
among other things, find it necessary to provide different commodity group- 
ings from those maintained by other modes of transportation, the necessity 
for such larger or different groupings does not warrant a failure to name 
specifically the articles comprising such groups. Carriers should specifically 
describe commodities included in generic descriptions when publishing com- 
modity rates. See 41 M. C. C. 498, 503 and 30 M. C. C. 206, 208. No. 31785, 
Iron or Steel Articles over Barge Lines, .... I. C. C. , 12-10-56, Div. 2. 


57.3 Interpretation 
57.30 Generally 


57.30 In interpreting a tariff, the terms used must be taken in the 
same sense in which they are generally understood and accepted commer- 
cially; and neither carriers nor shippers can be permitted to urge success- 
fully for their own purpose a strained or unnatural construction. The term 
“in bond” as used in the tariff description ‘‘alcohol (other than denatured 
or wood) in bond’ covers shipments under bond to the government as 
security for the payment of the excise tax. No. 31983, U. S. A. v. Northern 
P. ae. OR, ..+. % SS. , 12-21-56, Div. 2. 
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6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.01 Standards of Reasonableness 


60.01 Ordinarily, articles knocked down take a lower rate than the 
same articles set up, chiefly because of the heavier loading of the former. 
No. 31958, U. S. A. v. Guy A. Thompson, Trustee, Beaumont, 8S. L. & W. Ry. 
Ch, «6. LOG. ...., Aed-b8, Div. &. 


60.02 Entire Charges 


60.02 Although the evidence relates to one factor of a through rate, 
lawfulness of the other factor is conceded, which may be recognized in con- 
sidering the reasonableness of the through rate. No. 31958, U. S. A. v. Guy 
A. Thompson, Trustee, Beaumont, S. L. & W. Ry. Co., .... I. C. C. 
12-7-56, Div. 2. 


60.1 Voluntary Reductions or Proposals 
60.12 Carrier Competition 


60.12 Mere statement that rates, the same as those proposed, have 
been established by competitors and that the rates under investigation are 
considered to be compensatory, does not meet the burden of proving that 
reduced rates are just and reasonable. Volume of movement, brief history 
of the competitive rate adjustment, and, if practicable, conditions surround- 
ing the establishing of the prior and proposed adjustments should be placed 
in evidence. See 12 M. C. C. 153, 155. I & S M-8114, Automobile Parts— 
Mich. to St. Louis, Mo., .... M.C. C. ...., 12-5-56, Div. 3. 


60.5 Export & Import Rates 
60.51 Comparison with Domestic Rate 


60.51 Export rates from southern origins to south Atlantic ports are 
made in relation to rates from Pittsburgh to north Atlantic ports, and such 
comparisons are of little value in passing upon reasonableness of local rates 
here assailed. No. 31841, Alabama G. S. R. Co. v. Joe M. Hambrick, .... 
zt. ©. ©. .s20p 1B-B4-66, Dev. 3. 


, 


62. Rate Comparisons 


62.0 Generally 
62.01 Standard of Reasonableness 


62.01 So-called transit rates, derived by deducting the rate to barge 
break-bulk point from the through rate and adding a transit charge of 6.3 
cents is entitled to no weight on the issue of reasonableness of assailed local 
or flat rate from break-bulk point to final destination. No. 31841, Alabama 
G. S. R. Co. v. Joe M. Hambrick, .... I. C. C. ...., 12-21-56, Div. 3. 


62.04 Normalcy of Compared Rates 


62.04 Mere declaration of defendants that rates are depressed is of no 
probative value unless supported by persuasive evidence. 147 I. C. C. 725. 
No. 31941, Apache Powder Co. v. Atchison, T. & S. F. Ry. Co., .... I. C. C. 
coves 298-87, Die. S. 


62.05 Reasonableness of Compared Rates 


62.05 It may as well be true that the wallboard rates are too low as 
that the assailed siding rates are too high. No. 31929, Marine Engineering & 
Supply Co. v. Atchison, T. & S. F. Ry. Co., .... I. C. C. ...., 12-21-56, 
Div. 2. 
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62.5 Semi-Processed Material 
62.59 Scrap, Slag & Waste Material 


62.59 Defendants have long been on notice that the Commission re- 
gards rates on scrap iron and steel within official territory, which exceed the 
70-percent basis prescribed in 262 I. C. C. 43, unjust and unreasonable. 
No. 31771, Summer & Co. v. Chesapeake & O. Ry. Co., .... I. C 
12-31-56, Div. 3. 


63. Value of Service 


63.0 Generally 
63.01 Standard of Reasonableness 


63.01 In the absence of special overriding circumstances involving the 
public welfare, rates which do not contribute their fair share to the trans- 
portation burden are not just and reasonable and contravene the National 
Transportation Policy. I & S M-8136, Class Rates—New York Short-Haul 
agen, .... 2.6. G. 2.2.55 TESS SS, Bee. 3. 


64. Compensativeness 


64.1 Ascertainment of Costs 
64.10 Cost Elements 


64.10 If cost is used to establish the compensatory character and reason- 
ableness of rates, the various steps taken and the facts and figures employed 
in arriving at intermediate or ultimate conclusions, should be clearly ex- 
plained. Here, the respondent failed to show number of vehicles of any type 
or total number of vehicles to which allocation of overhead and maintenance 
costs was made, or the number of days, productive or otherwise, used as a 
basis for such allocation. Without this basic data, it is impossible to deter- 
mine whether the allocation made was reasonable. I & S M-8136, Class 
Rates—New York Short-Haul Area, .... M.C. C. ...., 12-28-56, Div. 2. 


64.3 Weight of Vehicle Load Shipments 
64.31 Minimum Weight 
64.31 Yield from proposed 20,000 lb. rates would not cover the costs 
on a minimum shipment, which in the absence of a clear showing of actual 
and continuing economies that would result from top-loading, is the basis 
upon which their compensatory character must be determined. I & S M-7706, 


Frit (Glazing Compound )—Chicago, Ill. to Ohio, .... M. C. C. ...., 12-17- 
56, Div. 2. 


66. Class Rates 
66.0 Generally 


66.00 Generally 


66.00 Proposed reduced motor-carrier class rates in the New York 
short-haul area found not shown to be just and reasonable. I & S M-8136, 
Class Rates—New York Short-Haul Area, ....M. C. C. ...., 12-28-56, Div. 
2. 


66.5 Semi-Processed Material 


66.57 Fertilizer 


66.57 Rates on superphosphate, not ammoniated, in C.Ls., from 
Armour (Bartow), Fla., to Houston and Harry’s (Dallas), Texas, found 
unjust and unreasonable. Reparation awarded. No. 31892, Armour & Co. 
v. Beaumont, S. L. & W. Ry. Co. et al., .... I. C. C. ...., 12-11-56, Div. 2. 
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66.57 Rates on ammonium nitrate, fertilizer, in C.Ls., from Etter, 
Texas, to Curtiss, Ariz., found to have been and to be unjust and unreason- 
able. Just and reasonable rates prescribed, and reparation awarded. No. 
31941, Apache Power Co. v. Atchison, T. & S. F. Ry. Co. et al., .... 1. C. C. 

, 1-2-57, Div. 3. 

66.57 Rates on superphosphate, not ammoniated in C.Ls., from Fla. 
origins to Shreveport, La., found unjust and unreasonable, except over un- 
duly circuitous routes. Reparation awarded. No. 31905, Shreveport Cham- 
ber of Commerce v. Alabama G. S. R. Co. et al., .... I. C. C. , 12-17-56, 
Div. 3. 


66.7 Machinery, Equipment, Implements & Appliances 
66.72 Industrial 


66.72 (1) Rate charged on a shipment of transformers and trans- 
former parts from Sharon, Penna. to Forest Park, Ill., found applicable, but 
unjust and unreasonable. Reasonable rate determined, and reparation 
awarded. (2) Another shipment of the same commodities from and to the 
same points found misrouted. Reparation awarded. No. 31904, Westing- 
house Electric Corp. v. Chicago G. W. Ry. Co. et al., .... I. C. C. ...., 
12-20-56, Div. 2. 

66.76 Automotive Vehicles & Parts 


66.76 Applicable rate on shipments of motor-vehicle chassis, freight 
trucks with cab, K. D., for export, in C.Ls., from Bloomfield, N. Jer. to 
Houston, Texas, determined, and found to have been unreasonable. No. 
31953, U. S. A. v. Guy Thompson, Trustee, Beaumont, S. L. & W. Ry. Co., 

, 12-7-56, Div. 2. 


67. Commodity Rates 
67.3 Rough Products of Mines 
67.32 Earth & Ores 


67.32 (1) Proposed reduced rates on crude barytes ore, not ground, 
in C.Ls., from Cadet, Fountain Farm, Mineral Point, Potosi, Tiff & Vineland, 
Mo. to Corpus Christi & Houston, Texas, found not shown to be lawful. (2) 
Application for fourth-section relief denied. I & S 6573, Crude Barytes Ore— 
Mo. to Corpus Christi & Houston, Texas, .... I. C. C. , 12-17-56, Div. 2. 


67.5 Semi-Processed Material 
67.52 Refined Petroleum & Oils 


67.52 Rates charged on liquefied petroleum gas, in tank-car loads, 
from Texas origins to Muskegon, Mich., found applicable and not shown to 
have been unjust or unreasonable. No. 31984, Anaconda Wire & Cable Co. 
v. Grand Trunk W. R. Co. et al., .... I. C. C. , 12-12-56, Div. 2. 

67.54 Industrial Chemicals & Acids 


67.54 Proposed reduced C.L. rates on ammonium sulphate, in bulk or 
in bags, from Houston, Texas to Miami, Tampa & Winter Haven, Fla., found 
not shown to be just and reasonable. I & S 6560, Ammonium Sulphate— 
Houston, Texas to Fla., .... I. C. C. , 12-21-56, Div. 2. 

67.54 Proposed reduced rates on sodium, in tank cars, from Evans 
City, Ala. & Canton, N. Car. to Foley, Fla., found not shown to be lawful. 
I & S 6467, Sodium—Evans City, Ala. to Foley, Was oocse DG 
1-2-57, Div. 2. 


67.54 Declaratory determination made as to the applicable rates on “in 
bond”’ shipments of alcohol from New Orleans & Harvey, La. to Seattle, 
Tacoma & Pasco, ox: & Portland, Oregon. No. 31933, U. S. A. v. Northern 
BP. Bas Gy cess CG , 12-21-56, Div. 2. 
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67.57 Fertilizer 


67.57 Proposed rates, and those established on May 10, 1955, on phos- 
phate rock from points in Fla. on the Seaboard Air Line Railroad to points 
in Ark., Okla., Mo., Ill., Ind., Iowa, Ala., Ga., Tenn. & Ky., and proposed 
rates on like traffic from points in Fla. on the Atlantic Coast Line Railroad 
to points in certain of the same states, found not shown to be just and 
reasonable, and to be discriminatory under sec. 3(4) of the Act. Unlawful 
discrimination required to be removed. I & S 6285, Phosphate Rock—Fla. 
to Ark., Ill. & The South, .... I. C. C. ...., 12-19-56, Div. 2. 


67.58 Primary Metals 


67.58 Upon reconsideration, finding in prior report, 298 I. C. C. 457, 
that rates charged on lead concentrates in C.Ls., from Humboldt, Ariz. to El 
Paso, Texas, are not shown to have been unjust or unreasonable, affirmed. 
No. 31697, Shattuck Denn Mining Corp. v. Atchison, T. & S. F. Ry. Co. et al., 

. 1.C. C. ...., 12-17-56, Commission. 


67.59 Scrap, Slag & Waste Material 


67.59 Rates on cinders, coal ashes, or coal cinders, in C.Ls., from 
points in Penna. & Md., to Arlington (Rosslyn), Va., found not shown to be 
unjust or unreasonable, but to have been unjust and unreasonable in the 
past. Just and reasonable basis determined, and reparation awarded. No. 
31704, Cherrydale Cement Block Co., Inc. v. Baltimore & O. R. Co. et al., 
000+ meee Te 00s og Ee Oe. & 


67.59 Rates charged on scrap iron or steel, in C.Ls., from North Flint, 
Mich. & Elmira & Dansville, N. Y. to Canton, Ohio & Irvineton, Penna., 
found to have been unjust and unreasonable. Reparation awarded. No. 
31771, Summer & Co. v. Chesapeake & O. Ry. Co. et al., .... I. C 
12-31-56, Div. 3. 


67.6 Industrial Manufactures 


67.61 Iron & Steel Articles 


67.61 Rail rates on ex-barge iron and steel pipe and tubular 
goods, in C.Ls., from Chattanooga, Tenn. to various points in the South, 
found not shown to be unjust, unreasonable, or otherwise unlawful. No. 
31841, Alabama G. S. R. Co. et al., v. Joe M. Hambrick, .... Terr 
12-21-56, Div. 3. 

67.61 Proposed T.L. rate on castings and forgings, from Cicero, Ill. to 
Detroit, Mich., found not shown to be just and reasonable. I & S M-8064, 
Castings—Forgings—Cicero, Ill. to Detroit, Mich., .... M. C. C. oa 
12-12-56, Div. 2. 

67.61 Proposed motor common-carrier T.L. rates on iron and steel 
articles between points in Ala., on the one hand, and on the other, St. Louis, 
Mo., & certain points in Ill., Ind. & Ohio, found not shown to be just and 
reasonable. I & S M-7871, Iron & Steel—Between Ala. & Central Territory, 
~o+. M.C.C. ...., 11-30-56, Div. 3. 


67.61 Commodity description in respondent water carrier’s tariff pur- 
porting to include iron and steel articles of every description, found to be 
violative of sec. 306 of the Act and the Commission’s tariff circular. No. 
31785, Iron or Steel Articles over Barge Lines, .... I. C. C. ...., 12-10-56, 
Div. 2. 


67.61 Reduced motor-carrier rates on hardware from Auburn, Mass., 
to New York, N. Y. & Newark, N. Jer., found not shown to be just and 
reasonable. I & S M-6961, Hardware—Auburn, Mass. to New York City & 
Newark, N. Jer., .... M. C. C. ...., 12-11-56, Div. 3. 
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67.62 Nonferrous Metal Articles 


67.62 Reduced T. L. rate on aluminum foil wrappers, with or without 
paper back, from Louisville, Ky. to Chicago, Ill., found not shown to be just 
and reasonable. I & S M-7959, Aluminum Foil Wrappers—Ziffrin Truck 
Lines, Inc., .... M. C. C. , 12-12-56, Div. 2. 


67.64 Construction Material 


67.64 Rate charged on a mixed C.L. of insulating material and pipe 
covering from Waukegan, Ill. to Phoenix, Ariz., found applicable. No. 81911, 
Asbestos Engineering & Supply Co. v. Atchison, T. & S. F. Ry. Co. et al., 
«a a ele , 12-21-56, Div. 2. 


67.64 Rates charged on corrugated asbestos-cement sheets, in C.Ls., 
from Waukegan, IIl. to Watson, Calif., & from Prospect Hill, Mo. to Phoenix, 
Ariz, found applicable, and the former found not shown to have been unjust 
or unreasonable. No. 31929, Marine de << eee & Supply Co. et al. v. 
Atchison, T. & S. F. Ry. Co. et al., Re . , 12-21-56, Div. 2. 


67.64 Proposed reduced rates on shecita and roofing materials from 
Minneapolis & St. Paul, Minn., to points in S. Dak. & Havana, N. Dak., found 
not shown to be just and reasonable. Schedules ordered cancelled and pro- 
ceeding discontinued, without prejudice to the filing of new schedules in 
conformity with views expressed. I & S M-7113, Roofing, etc.—Twin Cities, 
Minn. to S. Dak., .... M. C. C. , 12-21-56, Div. 3. 


67.67 Paints, Abrasives & Preservatives 


67.67 On reconsideration, reduced motor common-carrier rates on frit 
(glazing compound) from Chicago, Ill. to Columbus, Dayton & Newark, Ohio, 
found just and reasonable in certain instances and not shown to be just and 
reasonable in others. Schedules ordered cancelled to extent not shown to be 
lawful. I & S M-7706, Frit (Glazing Compound)—Chicago, Ill. to Ohio, 

, 12-17-56, Div. 2. 


67.7 Machinery, Equipment, Implements & Appliances 


67.76 Automotive Vehicles & Parts 

67.76 Reduced T.L. rates on automobile parts from Center Line, De- 
troit & Monroe, Mich. to St. Louis, Mo., found not shown to be just and 
reasonable. I & S M-8114, Automobile Parts—Mich. to St. Louis, Mo., 
ere ©: , 12-5-56, Div. 2. 


67.8 Necessaries 


67.85 Proposed reduced rate of Clipper Carloading Co. and Lifschultz 
Fast Freight on boots and shoes, in L.C.Ls., from Middletown, Conn. to 
Chicago, Ill., found just and reasonable, and suspension order vacated as to 
this rate. Schedules of other respondents found not shown to be just and 
reasonable, and ordered cancelled. I & S 6635, Commodities—N. E. Terri- 
tory to Chicago; Wis. to N. Y., .... I. C. C. , 1-2-57, Div. 3. 


67.9 Miscellaneous Manufactures 
67.94 Glassware 


67.94 Reduced motor common-carrier rates on imported glass bottles, 
in boxes or cartons, from Laredo, Texas to Dallas & Houston, Texas, found 
just and reasonable on glass bottles not exceeding 12 oz. in capacity, and not 
shown to be just and reasonable in other respects. Schedules ordered can- 
celled to the extent found not shown to be lawful. I & S M-7697, Glass 
Bottles from Laredo, Texas to Dallas & Houston, Texas, . + 
12-27-56, Div. 3. 
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68. General Increases or Reductions 


68.0 Generally 
68.01 Propriety of 


68.01 Imposition of a flat increase on all traffic could not be justified 
from a cost standpoint, although it may be possible that the question of some 
form of graded increase may be explored in the permanent phase of this 
proceeding. Emergency increases authorized. Ex Parte 206, Increased 
Freight Rates, Eastern & Western Territories, 1956, .... I. C. C. R 
12-17-56, Commission. 


68.1 Rail 
68.10 Generally 


68.10 Upon consideration of respondents’ motion for an emergency in- 
crease in their basic passenger fares and charges: Found after hearing, 
that an emergency exists, and that such fares and charges may justly and 
reasonably be increased five percent for interim application. Appropriate 
order entered. No. 32032, Increased Fares, Official Territory, 1956, 

I. C. C. ...., 12-31-56, Commission. 


68.10 Upon consideration of the motion of certain eastern and western 
railroads, found, after hearing, that an emergency exists, and that basic 
freight rates and charges within eastern and western territories, and be- 
tween points in those territories and southern territory, may justly and 
reasonably be increased as indicated in the appendix to the report. Appro- 
priate order entered, including such modification of outstanding orders and 
fourth- and sixth-section relief as may be necessary to permit the increases 
approved to be established and maintained. Ex Parte 206, Increased Freight 
Rates, Eastern & Western Territories, 1956, .... I. C. C. ...., 12-17-56, 
Commission. 


7. EQUALITY OF CHARGES 


73. Special Service Charges 


73.1 Terminal Services 
73.11 Pickup & Delivery 


73.11 If both multiple pickups and multiple deliveries were permitted 
on the same shipment, the door would be opened wide to potential discrimi- 
nation and unfair competitive practices in rendering L.T.L. service at T.L. 
rates. MOC-C-1520, Multiple Deliveries—New England, .... M. . 
12-26-56, Div. 2. 


75. Intrastate Rates 
SECTION 13 (3) ORDERS 


75.6 Industrial Manufactures 
75.64 Construction Material 


75.64 Calif. intrastate rates on plaster and plasterboard found to cause 
undue and unreasonable advantage, preference, and prejudice as between 
intrastate and interstate shippers. Basis for removal thereof prescribed. 
No. 32031, Blue Diamond Corp. v. Atchison, T. & S. F. Ry. Co., .... I. C. C. 
- e+e, 12-31-56, Div. 3. 
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8. UNIFICATIONS 
80. Generally 
80.0 Jurisdiction 


80.01 Generally 


80.01 As paragraph (11) of sec. 5 of the Act makes Commission 
authorization under such section exclusive and plenary, relief from restraints, 
limitations and prohibitions of federal, state, and municipal law necessary to 
enable the lease transaction to be carried into effect is implied in Commission 
approval. 290 I. C. C. 205. F. D. 19432, Chicago, St. P. M. & O. Ry. Co. 
Lease, .... I.C. C. ...., 12-28-56, Div. 1. 


80.01 The Commission cannot order the stockholders of Spokane Inter- 
national railroad to deal with the Canadian Pacific, an intervener in oppo- 
sition, nor force a contract to be made in its favor. F. D. 19315, Spokane 
International R. Co. Control, .... I. C. C. ...., 12-20-56, Div. 4. 


80.06 Contractual Rights & Obligations 


80.06 Instant agreement provided that applicant must accomplish the 
stock purchase regardless of the outcome of this proceeding. It is difficult 
to see that this can be accomplished without acquiring power to control 
Tompkins Motor Lines in violation of sec. 5 of the Act. Applicant will be 
expected to divest himself of the present temporary control of Tompkins, 
advising when this has been accomplished. MC-F-5927, David H. Ratner 
Control—Tompkins Motor Lines, Inc., .... M. C. C. ...., 12-12-56, Div. 4. 


80.1 Administrative Policies 


80.13 Corporate Simplification 


80.13 Instant merger is in furtherance of the plan to merge into one 
entity the separate interstate operations of the various companies, in the 
interest of improved and more efficient service, and is in accord with the 
long-established Commission policy of encouraging corporate simplification. 
MCO-F-5870, John Ruan Control: C. & R. Trans. Inc. Control: General Ex- 
pressways, Ltd. Merger—General Expressways, Inc. (Ill.), Seaboard General 
Expressways, Inc. & General Expressways, Inc. (Iowa), .... M. C. C. ...., 
12-31-56, Div. 4. 


80.15 Duplicate Authority 


80.15 It is as unsound for rail carriers as for motor carriers to conduct 
duplicate and ostensibly competitive operations under two distinctive names. 
See 39 M. C. C. 161. F. D. 19815, Spokane International R. Co. Control, 
sew: ee Mele De. 60005 Ay ae Ba 


80.3 Dual Authority 
80.30 Generally 


80.30 Operations of the carrier the Ryder System seeks to control in 
the embraced proceeding are geographically remote from those of the carrier 
the Ryder System already controls; and the irregular-route operations of the 
carrier System seeks to control in the title proceeding, in the transportation 
of liquid commodities, in bulk, in tank trucks, while territorially coextensive, 
are unlike those of the carrier System presently controls, a general com- 
modity regular-route carrier. MC-F-6010, Ryder System, Inc. Control—Miller 
Motor Line of N. Car., Inc. (J. Archie Cannon, Jr., Trustee), .... M. C. C. 
..-., 12-21-56, Div. 4. 
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80.5 Effect of Order 
80.50 Generally 
80.50 Authority under sec. 5 of the Act is permissive, and may or may 
not be exercised at the election of the parties. It is not to be assumed on 
the facts presented, that a grant of authority sought would be futile. 
57 M. C. C. 199. MC-F-5728, Arizona Bus Lines, Inc.—Pur. (Portion)— 
Pacific Greyhound Limes, .... M. C. C. ...., 12-27-56, Div. 4. 


81. Control of Two or More Carriers 


81.0 Generally 


81.00 Jurisdiction 


81.00 There are no facts to indicate when control of the carriers was 
originally acquired, or the circumstances existing at that time; and a con- 
clusion that acquisition of control of applicant by a member of the family 
fell within the purview of sec. 5(4) or its predecessor, sec. 213(b)(1) of the 
Motor Carrier Act, is not justified. No good reason appears for raising the 
matter of control under sec. 5 of the Act in this proceeding. MC-48267, 
Sub 9, Mohawk Coach Lines, Inc. Ext.—Special Operations, .... M. C. C. 

, 12-28-56, Div. 1. 


81.1 Facts Constituting Control 
81.11 Stock Ownership 


81.11 Ultimate control of any corporation rests in its stockholders; 
but when they are numerous, control is usually exercised by a small group. 
MC-F-5114, M. P. McLean, Jr. Control; McLean Trucking Co. Control— 
Carolina roe xpress Lines, Inc. (E. R. Cox, Receiver), .... M. C. C. 

..+, 12-27-56, Div. 4. 


81.183 Officer or Employee Relations 


81.13 A director, who is also vice president, treasurer, comptroller and 
chairman of executive committee, and members of his family own 10.34 
percent of the outstanding stock; and the president, a director, owns 2.11 
percent of the stock. The duties only of these officers encompass all func- 
tions of McLean’s operations and they are in control within the contemplation 
ef the principle enunciated in 39 M. C. C. 271. MO-F-5114, M. P. McLean 
Control; McLean Trucking Co. Control—Carolina Motor Express Lines, Inc. 
(E. R. Cox, Receiver), .... M. C. C. , 12-27-56, Div. 4. 


81.3 Competitive Operations 
81.80 Generally 


81.30 In view of the intense competition presently existing between 
Spokane International, on the one hand, and Great Northern, Northern 
Pacific and Milwaukee, on the other, it would not be in the public interest 
to permit a competitor or a group of competitors to acquire stock control 
of Spokane International. Legitimate competition can be an incentive to 
progressive development, and the public interest will not be enhanced by 
existing or potential competition being diminished or strangled. F. D. 19315, 
Spokane International R. Co. Control, .... I. C. C. , 12-20-56, Div. 4. 


$1.34 Noncompetitive 


81.34 In view of the resulting liquidating of two noncarrier sub- 
sidiaries, Ryder System’s adding T. S. C. Motor Freight as another motor 
carrier subsidiary is not objectionable, especially when it is noted that the 
latter’s routes and those of System’s present motor carrier subsidiary are 
entirely complementary. 65 M. C. C. 577. Merger of the two subsidiaries 
at an early date is suggested. MOC-F-6086, Ryder System, Inc. Control— 
T. 8S. O. Motor Freight Lines, Inc., .... M. C. C. ...., 12-21-56, Div. 4. 
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81.7 Disposition of Control 
81.71 Railroad 
81.71 In Following Proceedings, Div. 4 Authorized the Control of 
One or More Railroads by Another: 


Montpelier & B. R. Co. Control, F. D. 19565, 1-10-57 (embraced 
in F. D. 19564) 81.71° 


Spokane International R. Co. Control, F. D. 19315, .... I. C. C. 
e+, 12-20-56 81.71* 


81.73 Motor Truck Authorized 


81.73 In the Following Proceeding, Div. 4 Authorized the Control of 
Two or More Motor Carriers of Property in a Common Interest: 


McLean, Jr., M. P. Control; McLean Trucking Co. Control— 
Carolina Motor Express Lines, Inc. (E. R. Cox, Receiver), 
MC-F-5114, .... M. C. C. , 12-27-56 81.73* 
Ryder System, Inc. Control—Emmott-Valley Transportation Co., 
MC-F-6031, .... M. C. C. ...., 12-21-56 (embraced in 
MC-F-6086) 81.73* 


Ryder System, Inc. Control—Miller Motor Line of N. Car., Inc. 
- Archie Cannon, Jr., Trustee), MC-F-6010, .... M. C. C. 
, 12-21-56 81.73* 


Ryder ea ti Inc. oe S. C. Motor Freight Lines, Inc., 
MC-F-6086, .... M. C. C. ...., 12-21-56 81.73° 


Strickland ee Co., Inc. Control—Kelleher Motor 
Freight Lines, Inc., MC-F-6141, .... M. C. C. , 12-27-56 81.73* 


81.74 Motor Truck Denied 
81.74 In Following Proceedings, Div. 4 Denied Authority for a Motor 
Carrier of Property to Control One or More Other Such Motor Carriers: 


Hughes, George M., Control—M. P. & St. L. Express, Inc., MC-F- 
COGS, s+. me & ©. , 12-18-56 81.74* 


Ratner, David H., Gnnme~ideaaiinen Motor Lines, Inc., MC-F- 
M. C. C. ....,12-12-56 81.74* 


82. Transaction Sound & Applicant Fit 


82.1 Condition of Vendee 
$2.13 Provisions for Financing 


82.13 Record contains no definite commitments or details of arrange- 
ments for a possible bank loan or advance by individual who controls vendee; 
nor does it appear that following the purchase, vendee’s financial condition 
would warrant incurring additional indebtedness. Denied. MO-F-6037, 
Mid-Continent Freight Lines, Inc.—Pur.—Lauper Transportation Co. of Okla., 

os ee @. , 12-12-56, Div. 4. 


82.3 Consideration 
82.38 Minority Holders 


82.38 In view of all circumstances, the terms proposed, 13 times 
average annual earnings on preferred stock and 10.5 times average annual 
earnings available for dividends on common stock, for the purchase of 
minority stock are just and reasonable. The ten-year period for redemption 
of the shares of stock held by the minority stockholder is not unreasonable. 
F. D. 19493, Penndel Co. et al. Merger, 12-27-56, Div. 4. 
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82.4 Resulting Operation 
82.40 Generally 


82.40 Proposal to render a single-line through service between St. 
Louis and Memphis, in the manner described of record, would be a regular- 
route service, not authorized under the irregular-route rights involved, and 
one of the primary objectives of the transaction therefore could not 
lawfully be accomplished. Denied. .eee George M. Hughes Control 
—M. P. & St. L. Express, Inc., .... - B GH. cccey BOSS; Get. &. 


$2.41 Unprofitable 


82.41 Increased losses incurred by vendee during the period of tem- 
porary operations under vendor’s rights show that the temporarily unified 
operations have been less successful than the prior operations conducted 
under vendee’s rights alone. Denied. MC-F-6037, Mid-Continent Freight 
Lines, Inc.—Pur.—Luper Transportation Co. of O! ees << Saar 
12-12-56, Div. 4. 


82.8 Violation of Law or Regulation 
$2.80 Generally 


82.80 With respect to allegations of unlawful operations by transferor, 
even if violation is found, it would not necessarily constitute a bar to ap- 
proval of the proposed transfer on the ground that transferee, under the 
control of transferor, would not be “fit”? to conduct the operations. Com- 
pare 44 M. C. C. 389. MOC-FC-57336, L. L. “John” Erskine, Inc., Cambridge, 
Ohio, 12-28-56, Div. 1. 

82.80 Ryder System, Inc., will be expected to exercise care that no 
discriminations, preferences, or rebates result from the relationships be- 
tween the truck leasing companies and common carriers it controls. The 
provisions of secs. 216(d) and 222(c) of the Act are sufficient deterrents, 
without withholding approval here as a preventative measure. Violation 
of the Act through receipt of advantages is to be tested by . results. 
313 U. S. 450. MC-F-6086, aa System, Inc. Control—T. 8. C. Motor 
Freight Lines, Inc., .... M. C. C. , 12-21-56, Div. 4. 


83. Prior Utilization of Authority 


83.1 Necessary Proof 
83.10 What Applicant Must Show 


83.10 It is not necessary to establish that “public convenience and 
necessity’”’ require operations already in existence, and being continuously 
conducted. MC-F-6141, Strickland —. Co., Inc. Control—Kelle- 
her Motor Freight Lines, BG 20s BG , 12-27-56, Div. 4. 


83.2 Degree of Utilization 
83.22 Temporary Operation 


83.22 Most protestants have prospered during the period of temporary 
control by applicant, and available traffic is adequate to support the proposed 
service. Compare 65 M. C. C. 457, 493. Transaction found consistent with 
the public interest. MC-F-5114, M. P. McLean, Jr. Control; McLean Truck- 
ing Co. yy ee 7 tk Express Lines, Inc., (E. R. Cox, Receiver), 
sas Bee 12-27-56, Div. 4 


83.3 Reinstitution of Operations 


83.82 During or After Purchase Negotiations 


83.32 Evidence of traffic developed and interlined between applicants 
subsequent to commencement of negotiations for the sale of rights is of 
limited significance in determining whether a transaction would be con- 
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sistent with the public interest. Compare 58 M. C. C. 283; 58 M. C. C. 629 
and 59 M. C. C. 581. MC-F-6147, Denver-Chicago Trucking Co., Inc.—Pur. 
—Boulder Truck Service, Inc., .... M. C. C. , 12-18-56, Div. 4. 


83.35 Proposal by Vendee 


83.35 Although applicants establish that vendor was operating prior 
to June, 1955, and that the interim between this date and Dec., 1955, when 
the application was filed, consisted of only a short period, fact remains that 
the rights were dormant subsequent to June, 1955; and it is therefore neces- 
sary that reestablishment of the considered operations by vendee must be 
shown to be consistent with the public interest through evidence that there 
is need for the service. 


Reason which caused vendor to discontinue operations (strike among 
its employees) has no bearing on the question of whether it would be con- 
sistent with the public interest to reinstitute the abandoned service; but 
much weight must be given to the traffic. needs in the territory and the 
possible adverse effect which a resumption of operations by a new carrier 
would have on existing carriers. 55 M. C. C. 196, 201. MC-F-6135, Cooper’s 
one Inc.—Pur.— rh: ey eee Inc. (T. F. Donovon, Trustee), 

. M. C. C. , 12-18-5 V4 


84. New Service Doctrine 


84.9 Proof of Need for New Service 
84.90 Generally 


84.90 Contention that Tompkins Motor Lines has solicited frozen citrus 
and cotton mill products traffic without success supports a finding that 
existing carrier service in the transportation of these commodities is ade- 
quate. Burden of showing that proposed coordinated operations would meet 
a public need and would be consistent with the public interest is upon ap- 
plicant. 2 pen David y ——— Control—Tompkins Motor Lines, Inc., 
exer aeltes C. , 12-12-56, Div. 4 


85. Sound Transportation Conditions 


85.0 Generally 
85.01 Corporate Simplification 


85.01 Proposed merger will promote the public interest by simplifying 
the corporate structure of the parent system and accomplish certain econo- 
mies in the making and keeping of records and other expenses incident to 
the maintenance of separate corporate entities. F. D. 19498, Penndel Co. 
et al. Merger, 12-27-56, Div. 4. 


85.3 Competitive Effect 
$5.30 Generally 


85.30 The words ‘‘public interest” as used in sec. 5 of the Act clearly 
comprehend the interest of competing carriers. In accord with this view, 
the Commission considers the interest of competing carriers, both motor and 
rail, as well as the advantages and disadvantages which might result to 
the general public. MC-F-6147, Denver-Chicago Trucking Co., Inc.—Pur.— 
Boulder Truck Service, Inc., .... M. C. C. , 12-18-56, Div. 4. 


85.30 In determining whether the transaction would be consistent 
with the public interest, serious consideration is accorded to effect which 
the closely coordinated service of carrier applicants would have on pro- 
testants. MC-F-5114, M. P. McLean, Jr., Control; McLean Trucking Co. 
Zc bord ie Lines, Inc., (E. R. Cox, Receiver), .... 

- v. 4. 
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85.31 Diversion of Traffic 


85.31 The public is entitled to the improved service, even if it entails 
diversion of some additional freight from protestants. Compare 65 M. C. C. 
457, 499. MC-F-5114, M. P. McLean, Jr., Control; McLean Trucking Co. 
Control—Carolina Motor Express Lines, Inc., (E. R. Cox, Receiver), .... 

. 6. & , 12-27-56, Div. 4. 


85.31 If applicant were to acquire control of Tompkins Motor Lines, 
its operations in unison with those of two carriers now controlled by appli- 
cant would make available a transportation service not presently existing 
and one which assuredly would result in diversion of traffic from existing 
carriers. Denied. or David H. Ratner Control—Tompkins Motor 
Lines, Inc., .... , 12-12-56, Div. 4. 


85.33 Proof of epee 


85.33 Most protestants have indicated the volume of their traffic in 
the considered territory; and although they have not detailed specifically 
the traffic which they believe would be lost to such proposed operations, 
their evidence is sufficient to show that they would be adversely affected 
thereby. Denied. —— David H. Ratner Control—Tompkins Motor 
Lines, Inc., .... M. C. C , 12-12-56, Div. 4. 


85.33 While ena of the two transactions would probably intensify 
competition to some extent for other carriers in the considered territories 
and make necessary some readjustments in competitive relations, the evi- 
dence shows that in recent years, protestants generally have increased their 
traffic, revenues, and equipment, and are of sufficient size and financial 
strength that consummation of the transactions would not materially affect 
their ability to continue to operate. MC-F-6010, Ryder System, Inc., Control 
—Miller Motor Line of N. og Inc., (J. Archie Cannon, Jr., Trustee), .. 
M. C. C. , 12-21-56, Div. 4. 


85.4 Effect Upon Employees 
85.41 Railroad 


85.41 Authorization of proposed lease subject to the same conditions 
for protection of adversely affected employees, as those prescribed in 257 
F. D. 19482, Chicago, St. P. M. & O. Ry. Co. Lease, .... 

, 12-28-56, Div. 4. 


85.41 Although at present there are no railroad employees, authori- 
zation of stock control granted subject to same conditions for protection of 
employees, as were imposed in 261 I. C. C. 672. F. D. 19564, Montpelier & 
B. R. Co. Acquisition & Operation, 1-10-57, Div. 4. 


To Same Effect: 
F. D. 19493, Penndel Co. et al. Merger, 12-27-56, Div. 4. 


85.41 By reference, order will include same conditions for protection 
of employees, as were set forth in 261 I. C. C. 672. F. D. 19815, Spokane 
International R. Co. Control, .... I. C. C. , 12-20-56, Div. 4. 


86. Leases & Operating Agreements 


86.2 Rail or Water Franchises 
86.21 Original Leases 


86.21 Original Leases of Rail or Water Franchises & Property Ap- 
proved by Div. 4: 
Chicago, St. P. M. & O. Ry. Co. Lease, F. D. 19432, .... I. C. C. 

..++, 12-28-56 86.21* 
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87. Disposition of Unification Applications 


87.1 Merger 
87.11 Railroad—Approved 


87.11 In Following Proceedings, Div. 4 Authorized Unification by 
Merger, Purchase or Acquisition of the Properties of Two or More Railroads: 


Atlantic C. L. R. Co. et al. Acquisition & Operation, F. D. 19483, 
12-7-56 87.11* 


Montpelier & B. R. Co. Acquisition & Operation, F. D. 19564, 

1-10-57 87.11* 
Penndel Co. et al. Merger, F. D. 19493, 12-27-56 87.11* 
87.13 Motor Truck Lines—Approved 


87.13 In Following Proceedings, Div. 4 Authorized Unification by Con- 
solidation, Merger, or Purchase of the Operating Authority & Property of 
Two or More Motor Carriers of Property: 


General Expressways, Ltd. Merger—General Expressways, Inc. 
(Il].), Seaboard General Expressways, Inc. & General Express- 
ways, Inc. (Iowa), MC-F-5870, .... M. C. C. , 12-31-56 87.13* 


Suburban Motor Freight, Inc. Control—Liberty Highway Co., MC- 
F-6354, 12-31-56 87.13* 
87.17 Motor Truck Lines—Denied 


87.17 In Following Proceedings, Div. 4, Denied for Failure of Proof 
Unification by Consolidation, Merger or Purchase, Entire Operating Authority 
of Two or More Motor Carriers of Property: 


Cooper’s Express, Inc.—Pur.—Fargo Transportation, Inc. (Thos. 
F. Donovan, Trustee), MC-F-6153, _ aS & « 
12-18-56 


Denver-Chicago Trucking Co., Inc.—Pur.—Boulder Truck Service, 
Inc., MC-F-6147, .... M. C. C. , 12-18-56 


Mid-Continent Freight Lines, Inc.—Pur lia Transportation Co. 
of Okla., MC-F-6037, .... M. C. C. , 12-21-56 


87.2 Purchase of a Portion of Franchise 
87.22 Motor Bus Lines—Approved 


87.22 In Following Proceeding, Div. 4 Authorized Purchase of a 
Portion of the Operating Authority of One Motor Carrier of Passengers by 
Another Such Carrier: 


Arizona Bus Lines, Inc.—Pur. (Portion)—Pacific Greyhound Lines, 
MC-F-5728, .... M. C. C. , 12-27-56 87.22* 


87.23 Motor Truck Lines—Approved 


87.23 In Following Proceedings, Div. 4 Authorized Acquisition of a 
Portion of the Operating Authority of One Motor Carrier of Property by 
Another: 


McLean Trucking Co.—Pur.—Vollmer Transportation, Inc. (G. A. 
Roland, Trustee), MC-F-5407, .... M. C. C. ...., 12-27-56 
(embraced in MC-F-5114) 87.23* 


Warren, E. Guy—Pur. (Portion)—George Yockel, Jr., MC-F-5993, 
12-14-56 87.23* 





Recent Court Decisions 
By WarREN H. Waaner, Editor 


Additional commodities held exempt under section 203 (b) (6). 
Frozen Food Express v. United States (No. 8285) 


On December 31, 1956, a three judge court for the Southern District 
of Texas, Houston Division, enjoined a portion of the order of the Com- 
mission in the so-called Determination Case (MO-C-968, Determination 
of Exempted Agricultural Commodities, 52 M. C. C. 511, 62 M. C. C. 87). 

Quoting the opinion of the Court: 


The history of this litigation and the issues which it raises are 
fully reflected in the opinion of this Court on original submission 
(128 F. Supp. 374) to which reference is here made. Our dismis- 
sal of the action on that occasion, on the ground that the challenged 
order of the Interstate Commerce Commission was one not subject 
to judicial review, was reversed by the Supreme Court (351 U. S. 
40), and the action remanded for consideration on the merits. This 
requires a review of the action of the Interstate Commerce Com- 
mission in classifying the many commodities enumerated in the 
petition of the Plaintiff, or in the intervening petition of the Secre- 
tary of Agriculture, as ‘‘agricultural commodities’’ (in which event 
under § 303(b) (6) of Title 49, U. S. C. A. their carriage by a motor 
carrier is substantially free from ICC regulation and control), or 
as ‘‘manufactured products’’ of agricultural commodities, in which 
event they enjoy no such exemption. 

The commodities enumerated in Plaintiff’s complaint, classifi- 
cation of which we are called upon to review are: slaughtered cat- 
tle; fresh meat; meat products; frozen whole eggs; dried egg 
powder; dried egg yolks; cottage cheese; cream cheese; clean rice; 
rice bean; rice polish; pasteurized milk; fresh cut up vegetables in 
cellophane bags; fresh vegetables washed, cleaned and packaged in 
cellophane bags or boxes; fruits or vegetables (quick frozen) ; 
shelled peanuts; peanuts shelled ground; killed and picked poultry 
(although not drawn); rolled barley; butter; cottonseed meal; 
cottonseed hulls; beans (packaged, dried artificially or packed in 
small containers for retail trade); fruits and vegetables canned; 
dried fruits (dried mechanically or artificially) ; peaches peeled, 
pitted and placed in cold storage in unsealed containers; straw- 
berries canned in syrup in unsealed containers and placed in cold 
storage; milk, condensed; milk, skimmed, vitamin D; milk, pow- 
dered; buttermilk; feathers; frozen meat; frozen dressed poultry. 

Those raised by the petition in intervention of the Secretary 
of Agriculture are as follows: frozen milk and cream; cotton lin- 
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ters; chopped hay, seeds, deawned or scarified; redried tobacco 
leafs. 

Since this action was here before, recent decisions have removed 
the uncertainty surrounding a number of these commodities. In 
the related case of East Texas Motor-Freight Lines, Inc. v. Frozen 
Food Express (128 F. Supp. 374 at 379), we considered slaughtered 
cattle, fresh and frozen meat and meat products to be non-exempt, 
from which portion of the judgment in that proceeding no appeal 
was taken. Our holding that fresh and frozen dressed poultry was 
exempt was affirmed (351 U. S. 49), wherein the Supreme Court 
announced the so-called ‘‘continuing substantial identity’’ test, 
quoting from Anheuser-Busch Assn. v. U. 8. (207 U. S. 556 at 562) 


‘ 


‘. .. Manufacture implies a change, but every change is not 
manufacture, and yet every change in an article is the result 
of treatment, labor and manipulation. But something more is 
necessary, as set forth and illustrated in Hartranft v. Wieg- 
mann, 121 U. S. 609. There must be transformation; a new 
and different article must emerge, ‘having a distinctive name, 
character or use.’ ’’ 


and saying 


‘*At some point processing and manufacturing will merge. 
But where the commodity retains a continuing substantial 


identity through the processing stage, we cannot say that it has 
been ‘manufactured’ within the meaning of § 203(b) (6).”’ 


Applying this most recent test, a three judge District Court 
of the District of New Jersey in Consolidated Truck Service, Inc. v. 
U. 8S. (144 F. Supp. 814) held that shelled, raw nuts were exempt, 
and that the incidental processing to which they were subjected, 
namely, shelling, drying, cleaning, polishing, bleaching, grading, 
sorting and refrigerating, did not constitute manufacture. And the 
District Court for the Western District of Washington held frozen 
fruits and vegetables to be exempt in Home Transfer and Storage 
Company v. U. 8. (141 F. Supp. 599). This holding was affirmed, 
without opinion, by the Supreme Court November 5, 1956 (352 
U. S. 884). 

Prior to this action by the Court, frozen fruits and vegetables 
had become a particular bone of contention in the prolonged strug- 
gle over the extent and scope of the agricultural exemption. There 
is a heavy volume of motor carrier traffic in this commodity. The 
processing to which the fresh product is subjected, after leaving 
the farmers’ hands and before appearing in the familiar frozen- 
food carton on the grocers’ shelves, is extensive and complicated. 
In holding frozen fruits and vegetables to be exempt, the Home 
Transfer case has gone far toward settling the entire controversy 
in favor of the liberal interpretation of the exemption urged by 
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the farming interests, the Department of Agriculture, and those 
motor carriers (as the Plaintiff) who seek to avoid ICC control in 
the carriage of these commodities. 

With this background, the following commodities, of agricul- 
tural origin, having undergone some processing but retaining their 
original identity, we hold exempt; frozen whole eggs; dried egg 
powder ; dried egg yolks; clean rice; rice bean; rice polish ; pasteur- 
ized milk; fresh cut up vegetables in cellophane bags, fresh vege- 
tables washed, cleaned and packaged in cellophane bags or boxes; 
fruits or vegetables (quick frozen) ; shelled peanuts; peanuts shel- 
led ground; killed and picked poultry (although not drawn) ; 
rolled barley; cottonseed hulls; beans (packaged, dried artificially 
or packed in small containers for retail trade) ; dried fruits (dried 
mechanically or artificially) ; peaches peeled, pitted and placed in 
cold storage in unsealed containers; strawberries canned in syrup 
in unsealed containers and placed in cold storage; milk, skimmed, 
vitamin D; milk, powdered, buttermilk; feathers; frozen milk and 
cream; cotton linters; chopped hay; seeds, deawned or scarified; 
redried tobacco leafs. 

For the reason set forth in our opinion Frozen Food Express v. 
U. 8. (128 F. Supp. 374 at 379 et seq.), we hold to be non-exempt 
the following: slaughtered cattle; fresh meat; meat products. We 
likewise hold non-exempt, under the evidence which deals with 
commercial creamery products, as ‘‘manufactured products’”’ of 
agricultural commodities the following: cottage cheese; cream 
cheese ; butter; cottonseed meal; fruits and vegetables canned ; milk 
condensed. Each of these products has acquired a new identity, 
with new properties, and is devoted to new and different uses than 
its original principal ingredient. As result of combination with 
other constituents, of treatment and processing by varied types of 
machinery and equipment, a new product has emerged. If the 
semanticist urges that a can of peaches or of condensed milk may 
not properly be described as a ‘‘manufactured product’’, it may 
well be that these items illustrate the point at which processing 
merges with manufacturing.’ 

Except to the extent noted above, the determination, classifica- 
tion, and order of the Interstate Commerce Commission holding 
commodities hereinabove enumerated to be non-exempt are not in 
accord with law, and the enforcement thereof will be enjoined. 


1In the Determination Proceedings, before the Interstate Commerce Com- 
mission, no exception was taken to the holding that canned goods were exempt. 
Here, the United States (through the Department of Justice), the Secretary of 
Agriculture, the Interstate Commerce Commission and all other Defendants 
and Intervenors urge that canned goods are non-exempt. Only the Plaintiff 
contends to the contrary. 
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Intrastate rates—crushed stone-fluxing stone. 
Arkansas Public Service Commission v. United States. (No. 3256) 


On December 29, 1956, a three-judge court for the Eastern District 
of Arkansas, Western Division, enjoined a portion of the order of the 
Commission in No. 31660, Arkansas Intrastate Freight Rates and 
Charges, 298 I. C. C. 547. 

Quoting from the opinion of the Court: 


While the Arkansas Commission attacks the whole order—in 
No. 31660 (Arkansas Intrastate Freight Rates and Charges, 298 
ICC 547), contending that there is no substantial evidence to sup- 
port the findings and that the findings, in turn, do not support the 
order—, Reynolds and Alcoa attack the order only insofar as it 
strikes down, or may be interpreted as striking down, an intrastate 
freight commodity description and rate, promulgated by the Arkan- 
sas Commission on May 3, 1956, applying only to ‘‘ Limestone, run 
of crusher, to be used only for fluxing purposes, in the production 
of alumina, minimum weight 90 per cent of the marked capacity 
of the car used, from Limedale Spur and Myersville Spur, Arkan- 
sas, to Bauxite Junction, Arkansas, minimum weight 1,500 net tons 
to be shipped on one day from one consignor to one consignee’’ 
(hereafter called the Arkansas fluxing stone rate order of May 3, 
1956), contending that the order, though indefinite, is subject to 
that interpretation, and, if so construed—as the defendants, and 
the intervening rail carriers, do construe it—, is void, because that 
issue was not considered by the Interstate Commission, but was 
found by it to be ‘‘beyond the scope’’ of the case, and, hence, the 
order, so construed, is not supported either by any evidence or 
findings and is wholly arbitrary. This is the dominant issue in the 
case. 
The defendants, the United States and Interstate Commission, 
and the intervening rail carriers doing business in Arkansas, de- 
fend the order in all things—even the interpretation that it would 
strike down the Arkansas fluxing stone rate order of May 3, 1956, 
because, they argue, ‘‘fluxing stone’’ is but another ‘‘label’’ for, 
and is the same commodity as, ‘‘crushed stone’’, and, regardless of 
its use, it is subject to the published Arkansas intrastate rates, ap- 
plicable generally to ‘‘crushed stone’’, which were increased by the 
challenged order of the Interstate Commission. . 

Though the rail carriers petitioned the Arkansas Commission 
to make the Ex Parte 166, 168 and 175 increases effective upon 
intrastate commerce in Arkansas (as the Interstate Commission 
contemplated would be done), it refused to grant any part of the 
X-166 and X-168 increases upon sand and gravel, ‘‘crushed stone’”’ 
and related commodities, but it did grant one half of the X-175 
increase, or 6%, on those commodities, and, likewise, it granted 
only one-half of the X-166 increase, or 10%, on cement. The re- 
sult was that the Arkansas intrastate rate was about 36% less than 
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the interstate rate on sand and gravel, ‘‘crushed stone’’ and re- 
lated commodities, and was 10% less than the interstate rate on 
cement. 

On October 11, [1954] the Class I rail carriers operating in 
Arkansas filed a petition with the Interstate Commission, alleging 
that the refusal of the Arkansas Commission to authorize the full 
amounts of the X-166, X-168 and X-175 increases on the stated 
commodities had resulted (1) in preference and prejudice as be- 
tween persons and localities in intrastate commerce in Arkansas, on 
the one hand, and persons and localities in interstate commerce, on 
the other hand, and (2) in discrimination against interstate com- 
merce, as such, all in violation of Section 13(4) of the Interstate 
Commerce Act and that, in consequence, they were being deprived 
of large amounts of revenue urgently needed to provide efficient 
transportation service as contemplated by Section 15a(2) of the 
Act. Pursuant to that petition, (which ICC docketed as its No. 
31660), and to Section 13(3) of the Act, on November 16, 1954, the 
Interstate Commission issued an order directing an investigation 
into Arkansas intrastate freight rates and charges with respect to 
the commodities here involved. The Arkansas Commission, Rey- 
nolds, Alcoa, and other shipping interests, intervened in opposition 
to the petition. ... 


ICC then made its ultimate findings, finding, in essence, (1) that 
intrastate freight transportation conditions in Arkansas are not 
more favorable than those incident to interstate transportation 
between Arkansas and other states; (2) that the rate increases 
authorized in Ex Parte Nos. 166, 168 and 175, and here sought to 
be applied to Arkansas intrastate rates, are just and reasonable; 
(3) that the Arkansas intrastate rates on the commodities here 
concerned are lower than the interstate rates, and that traffic mov- 
ing thereunder fails to produce its fair share of the revenues 
required to enable the rail carriers to provide adequate and efficient 
rail transportation service and unduly discriminate against inter- 
state commerce; (4) that, with respect to sand and gravel, there is 
active competition between persons and localities, in interstate 
commerce, between points in Arkansas and points in other states, 
on the one hand, and persons and localities engaged in intrastate 
commerce in Arkansas, on the other, and that existing disparities 
between current intrastate and interstate rates on sand and gravel 
cause undue preference to intrastate shippers and localities, and 
undue prejudice to interstate shippers and localities; (5) that the 
undue preferences and prejudices respecting persons and localities, 
and the unjust discrimination against interstate commerce, should 
be removed by applying to the Arkansas intrastate rates, on the 
commodities here embraced, the same increases as were authorized 
in Ex Parte Nos. 166, 168 and 175; (6) that such increases will not 
result in unreasonable rates but will increase the rail carriers’ 
revenues by approximately $1,000,000 annually, and (7) that such 
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increased. revenues are required from intrastate traffic in Arkansas 
to enable the rail carriers to furnish adequate and efficient railway 
transportation service, and the report concluded that, unless the 
Interstate Commission be notified by the Arkansas Commission, 
within 30 days, that it will permit these increases to be made ef- 
fective, an order accordingly would be entered... . 


We deal first with the issues raised by the Arkansas Commis- 
sion. Its first contention is that the Interstate Commission’s find- 
ing, No. 4 that existing intrastate rates on sand and gravel cause 
undue preference to intrastate shippers and localities, and undue 
prejudice to interstate ones—is neither supported by substantial 
evidence nor adequate to justify the.Commission’s state-wide order 
increasing local rates to the level of the interstate ones on those 
commodities. 

In view of the fact that the object of this action was to increase 
Arkansas rates, not in certain localities but statewide, to the level 
found reasonable, and necessary to the revenue needs of the rail 
carriers, by the Interstate Commission in Ex Parte Nos. 166, 168 
and 175—necessarily upon the ground that then existing Arkansas 
rates unduly discriminate against interstate commerce, as such— 
we think that this point is really immaterial to the case, but it is 
presented and we deal with it briefly. 

The record shows that interstate shippers of sand and gravel 
located at Doniphan and Iron Mountain, Missouri, and at Fort 
Gibson, Oklahoma, all near the north and northwest Arkansas 
borders, compete with Arkansas shippers of those commodities in 
local areas in the northeast, north central and northwest parts of 
Arkansas, and that those interstate shippers are prejudiced to the 
preference of the intrastate ones on sand and gravel in those local 
areas in Arkansas, to the extent of the difference in the interstate 
rate over the intrastate one. But there is no evidence that such 
competition exists beyond those local areas in Arkansas or that it 
is state-wide, nor does the Interstate Commission otherwise find, yet 
its order, to the extent based on this finding, extends throughout 
the state of Arkansas. 

The Supreme Court has held, in North Carolina v. United 
States, 325 US 507, 512-514, that such a finding ‘‘is an inadequate 
support for nullifying state-wide rates on the ground that they 
constitute unjust discrimination against interstate’’ traffic. The 
Supreme Court has likewise so held in Railroad Commission v. 
Chicago, B. & Q. R. Co., 257 US 563, 579, 580, and in Florida v. 
Umited States, 282 US 194, 208. We, therefore, must and do hold 
that this finding does not constitute an adequate basis to support - 
state-wide ‘‘general sweeping order against all intrastate * 
rates’’ (North Carolina case, p. 513) on sand and gravel in 
Arkansas. 

The next contention of the Arkansas Commission is that the 
Commission’s other findings (that the increases authorized, on the 
commodities involved, are just and reasonable, and that the Arkan- 
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sas intrastate rates fail to produce a fair share of the revenues 
required to enable the rail carriers to provide adequate service, and 
cause an undue discrimination against interstate commerce which 
should be eliminated by increasing the Arkansas intrastate rates 
to the level of the interstate ones, and that such increases will not 
result in unreasonable rates and will produce additional revenues 
of about $1,000,000 annually, which is required to enable the rail 
carriers to furnish adequate service) are not supported by sub- 
stantial evidence and are themselves inadequate to support the 
Commission’s order. 

We have carefully read and considered the three-volume trans- 
eript of the evidence and the 91 lengthy exhibits, adduced before 
the Commission. It may be admitted that this evidence, on the 
issue of reasonableness of the existing intrastate rates and upon 
the issue of the rail carriers’ needs for the additional revenue to be 
produced by the increases though rather extensive, would perhaps 
not be sufficient to support a like order in a fully developed rate 
ease. But, as stated, the purpose of this case is to eliminate a 
discrimination against interstate commerce by increasing the intra- 
state rates to the level of the interstate ones (found by the Inter- 
state Commission to be reasonable, and needed by the rail carriers, 
in Ex Parte Nos. 162, 166, 168 and 175), to the end that the inter- 
state rates will bear their fair share of the cost of adequate rail 


service. This, therefore, is a revenue case, and, as said by the 
Supreme Court in King v. United States, 344 US 254, 275: 


‘*It is not necessary, for general revenue purposes, to 
establish for each item in each freight rate a fully developed 
rate case. 

‘**(T)he administrative arm of the Commission (would 
be) paralyzed, if instead of adjudicating upon the rates in a 
large territory on evidence deemed typical of the whole rate 
structure, it were obliged to consider the reasonableness of 
each individual rate before carrying into effect the necessary 
increased schedule.’ United States v. Louisiana, 290 US 70, 
75-76, and see 78-79.’’ 


Here the Commission has applied to the Arkansas intrastate 
rates the same conclusion it reached, in Ex Parte Nos. 166, 168 and 
175, as to the need of the rail carriers for increased revenue on a 
national basis and has distributed the burden within Arkansas on 
the same lines it followed when estimating the revenues available 
in the southwestern territory from intrastate as well as interstate 
operations, as was done in Florida and approved by the Supreme 
Court in the King case, P. 272; and here, as in that case, ‘‘The 
evidence which forms the basis of the Commission’s nation-wide 
order becomes the natural basis for its (Arkansas) order,’’ King 
ease, p. 272. 

As was said, under like circumstances, in Illinois Commerce 
Commission v. United States, 292 US 474, 483-484: 
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‘*The decision in the first proceeding, that the increase in 
the interstate rate was reasonable, was made in the hope that 
the state Commission would bring intrastate rates into har- 
mony. When they failed to do so, the Commission reaffirmed 
its finding that the new interstate rates were reasonable and 
found that the intrastate rates must be raised in order that 
the intrastate traffic may bear its fair share of the revenue 
burden. It is plain from the nature of the inquiry that the 
rate level, to which both classes of traffic were raised, was found 
reasonable on the basis of the traffic as a whole. Where the 
conditions under which interstate and intrastate traffic move 
are found to be substantially the same with respect to all 
factors bearing on the reasonableness of the rate, and the two 
classes are shown to be intimately bound together, there is no 
occasion to deal with the reasonableness of the interstate rates 
more specifically, or to separate intrastate and interstate costs 
and revenues. Cf. American Express Co. v. Caldwell, 244 US 
617; United States v. Louisiana, supra (290 US 70) ; Florida 
v. United States, ante (292 US 1).’’ 


In the light of these decisions, we are fully convinced that the 
evidence adequately supports the Commission’s findings as to the 
need for, and the reasonableness of, the ordered increases in 
Arkansas intrastate rates as they existed at the time of the hearing 
before the Commission in March, 1955. 

The Arkansas Commission also contends that the increases will 
cause a large amount of present rail traffic to be diverted to trucks 
and that, as a result, the increases will not produce additional reve- 
nue to the rail carriers, and that the Interstate Commission’s find- 
ing to the contrary is not supported by substantial evidence. There 
was much—we think quite substantial—evidence, both ways, on 
this issue, and it was, thus, one of fact, for resolution by the Inter- 
state Commission, and its finding thereon must be held to be sup- 
ported by substantial evidence. 

As to the contention of the Arkansas Commission that the 
Interstate Commission’s findings do not adequately support its 
order of September 4, 1956, we have compared those findings with 
the ones found adequate, in a like situation, by the Supreme Court 
in the King case, and, on the strength of that case, we must and do 
hold that the Interstate Commission’s findings here adequately 
support its order, as respects Arkansas intrastate rates on the 
commodities here involved as those commodities and rates were 
described and set forth in the published tariffs effective at the time 
of the hearing before the Interstate Commission in March, 1955 
(so stated to make certain that we do not here mean, inferentially, 
to approve so much of the Interstate Commission’s order as would, 
or as might, strike down the Arkansas Commission’s fluxing stone 
rate order of May 3, 1956). 
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This brings us to the issue presented by Reynolds and Alcoa, 
which is the principal and most troublesome question in the case. 
They contend that, though the rail carriers took the position at the 
hearing before the Interstate Commission that the matter of a new 
Arkansas commodity description or classification and a lower rate 
for their fluxing stone was ‘‘utterly foreign to,’’ and ‘‘not a 
proper function of’’ a 13th Section proceeding, and though the 
Interstate Commission’s examiner did not consider their conten- 
tions but said that their ‘‘position amounts to a counter-proposal 
which is not in issue in this proceeding,’’ and though the Inter- 
state Commission itself did not consider their contention, but said 
in its report ‘‘Whether or not a separate classification should be 
provided on this commodity within Arkansas presents an issue 
which we understand is now pending in a complaint proceeding 
before the Arkansas Commission, and which is beyond the scope 
of this proceeding,’’ yet the Interstate Commission’s order of 
September 4, 1956, here attacked, though itself saying that ‘‘The 
matter of establishing a separate classification for limestone for 
fluxing purposes was not in issue under the order instituting this 
investigation,’’ nevertheless strikes down the Arkansas Commis- 
sion’s fluxing stone rate order of May 3, 1956, by ordering the rail 
carriers to add the increases ‘‘to all existing intrastate rates’’ 
(which would include the Arkansas fluxing stone rate order 
of May 3, 1956) ‘‘on crushed stone in Arkansas regardless of use 
or special designation as to the use of that commodity’’ (emphasis 
supplied), all without process, consideration, evidence or findings, 
and that, therefore, the Commission’s order, insofar as it affects, 
or may affect, the Arkansas fluxing stone rate of May 3, 1956, is 
wholly void and should be enjoined and set aside. 

The defendants, including the Interstate Commission itself, 
seek to defend the Interstate Commission’s order—even that con- 
struction of it which would strike down the Arkansas Commission’s 
fluxing stone rate order of May 3, 1956—upon the ground that 
crushed limestone, though to be used only for industrial or fluxing 
purposes, is just ‘‘crushed stone’’ and is subject to the increased 
rates applying to crushed stone; and that it was not ‘‘proper’’ for 
the Arkansas Commission to entertain a proceeding to establish, 
or to order established, a new commodity description and rate for 
‘“limestone, run of crusher, to be used for fluxing purposes in the 
production of alumina,’’ while a 13th Section proceeding, involving 
intrastate rates on ‘‘crushed stone,’’ was pending. 

It cannot be doubted that original and primary jurisdiction 
and power to fix intrastate rates in Arkansas is vested in the 
Arkansas Commission, North Carolina v. United States, 325 US 
507, 510-511; Illinois Commerce Commission v. Thomson, 318 US 
675, 684-685; Florida v. United States, 282 US 194, 211-212; 
Arkansas Commission v. Chicago R. I. & P. R. Co., 274 US 597, 603; 
Illinois Central R. Co. v. Public Utilities Commission, 245 US 493, 
510; American Express Co. v. South Dakota, 244 US 617, 625, and 
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that no such jurisdiction or power is granted to, or vested in, the 
national government or its Interstate Commerce Commission, tbid. 

As said by Justice Black in the North Carolina case, p. 511, 
‘*Neither Section 13(4) (of the Interstate Commerce Act) nor any 
other Congressional legislation, indicates a purpose to attempt 
wholly to deprive the states of their primary authority to regulate 
intrastate rates. Since the enactment of Section 13(4), as before 
its enactment, a state’s power over intrastate rates is exclusive up 
to the point where its action would bring about the prejudice or 
discrimination prohibited by that section. When this point—not 
always easy to mark—is reached, and not until then, can the Inter- 
state Commerce Commission nullify a state-prescribed rate,’’ and 
even then, as Justice Black further said in that case, p. 511, ‘‘* * * 
The Interstate Commerce Commission is without authority to sup- 
plant a state-prescribed intrastate rate unless there are clear find- 
ings supported by evidence, of each element essential to the exer- 
cise of that power by the Commission,’’ and it has been often and 
clearly held that Interstate Commerce Commission justification for 
the ‘‘exercise of the Federal power must clearly appear,’’ Florida 
v. United States, supra, and an intention of that Commission to 
interfere with the state’s rate-making function is not to be pre- 
sumed, Arkansas Commission v. C RI & P., supra, and may not be 
left in serious doubt, Illinois Commerce Commission v. Thomson, 
supra, but must clearly appear and meet ‘‘a high standard of cer- 
tainty,’’ Illinois Central R. Co. v. Public Utilities Commission, 
supra. 

Was the Arkansas Commission acting within its exclusive origi- 
nal and primary jurisdiction and power to prescribe intrastate 
rates in Arkansas when it promulgated the Arkansas fluxing stone 
order of May 3, 1956? 

There can be no doubt—and, in fact, it is conceded—that if 
the Arkansas Commission had promulgated that commodity de- 
scription and rate before the institution of this 13th Section inves- 
tigation, its fluxing stone rate order of May 3, 1956 could not be 
stricken down by the Interstate Commission except by a frontal 
attack, in a proceeding brought for the purpose, or properly ex- 
panded to embrace it, and upon clear findings supported by sub- 
stantial evidence. 

Hence, the determinative question is: Did the earlier insti- 
tution of this 13th Section investigation proceeding deprive the 
Arkansas Commission of jurisdiction and power to prescribe its 
fluxing stone rate order of May 3, 1956? If it did not, then that 
order was not void and cannot be stricken down by the Interstate 
Commission without consideration and indirectly, by inference or 
ambiguous language, but only in a frontal attack, in a 13th Section 
proceeding brought for the purpose, or properly expanded to em- 
brace it, and under procedural due process, and upon clear find- 
ings, supported by substantial evidence, and by an order, meeting 
a high degree of certainty and leaving no serious doubt of its 
meaning. 
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Defendants attack the jurisdiction of the Arkansas Commis- 
sion to make, in these circumstances, its fluxing stone rate order 
of May 3, 1956, but admit that there is no decision holding that 
the prior institution of a 13th Section investigation proceeding de- 
prives a state commission of its original and primary jurisdiction 
to prescribe an intrastate commodity description and rate, though 
they argue that such ought to be the law, in the circumstances here, 
and that we should so declare. 

We have carefully considered the point, but, in view of the 
numerous clear and specific holdings by the Supreme Court, above 
cited, that exclusive original and primary jurisdiction to prescribe 
intrastate rates is vested in the respective state commissions, and 
not in the Interstate Commerce Commission, and in view of the 
fact that no act of Congress or decision of the Supreme Court has 
stated or indicated—if, indeed, either might validly do so—any 
limitation upon that exclusive, original and primary jurisdiction, 
or any condition under which the states may be deprived of it, 
we must hold that the earlier institution of this 13th Section pro- 
ceeding to increase then existing intrastate rates in Arkansas— 
and in which proceeding the Interstate Commission found the mat- 
ter of a new Arkansas commodity, description and rate for fluxing 
stone, and also the Arkansas Commission’s order thereon of May 3, 
1956, to be ‘‘beyond the scope’’ of its investigation—did not de- 
prive the Arkansas Commission of its exclusive original and pri- 
mary jurisdiction to prescribe its Arkansas fluxing stone rate order 
of May 3, 1956, in the first instance. 

Defendants argue that it is not ‘‘proper’’ for the Arkansas 
Commission to so act in such circumstances, and that to permit it to 
do so will substantially impair administration by the Interstate 
Commission of the 13th Section of the Interstate Commerce Act. 
We believe that this is not so—for, as indicated, it is always open 
to the Interstate Commission, under the 13th Section of the Inter- 
state Commerce Act, to remove an undue discrimination against 
interstate commerce in a proper proceeding—but whether so or not, 
it is not our function to say what is ‘‘proper’’ conduct of the 
Arkansas Commission in the circumstances, but, rather, our con- 
cern is whether, in the promulgation of its fluxing stone rate order 
of May 3, 1956, it acted within its exclusive original and primary 
jurisdiction and power to prescribe an intrastate classification or 
commodity description and rate order, as we think it did. 

We bear in mind that here there was no attempt covertly to 
circumvent or evade 13th Section jurisdiction and power of the 
Interstate Commission over intrastate rates, discriminatory against 
interstate commerce. Both the Interstate Commission’s examiner 
and the Commission itself were formally advised of the complaint 
proceeding then pending before the Arkansas Commission (seeking 
a new commodity description and lower rate in Arkansas for flux- 
ing stone as a swi generis commodity), and both were asked by 
Reynolds to stay the interstate proceeding until the Arkansas 
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Commission could act. Both refused the stay and said that matter 
was ‘‘beyond the scope of this proceeding.’’ Even after the 
Arkansas Commission had acted, Reynolds and the Arkansas Com- 
mission petitioned the Interstate Commission to reopen its proceed- 
ing to consider the new Arkansas fluxing stone rate order of May 
3, 1956 (thus offering to expand the Interstate Commission’s pro- 
ceeding to include that order), but it denied that petition and again 
said, in its order of September 4, 1956, that that matter ‘‘was not 
in issue under the order instituting this investigation,’’ yet, in 
that very order, it uses language that would strike down the 
Arkansas Commission’s fluxing stone rate order of May 3, 1956, 
and, in this Court, where its order is under attack for that reason, 
it stands its ground and prays that its determination be confirmed. 
This shocks the conscience. 

Here, admittedly, the Interstate Commission did not consider 
the Arkansas Commission’s fluxing stone rate order of May 3, 1956, 
and admittedly there was no finding by it to support that inter- 
pretation and effect of its order of September 4, 1956 which would 
nullify the Arkansas Commission’s fluxing stone rate order of 
May 3, 1956, and it is obvious that the Interstate Commission’s 
order of September 4, 1956, though subject to that interpretation, 
does not, in this respect, meet the high standard of clarity and 
certainty which the law requires. 

The Missouri Pacific is presently moving Reynolds’ and Alcoa’s 
fluxing stone from Myersville and Limedale Spurs to Bauxite Junc- 
tion under the Arkansas Commission’s fluxing stone rate order of 
May 3, 1956, but avowedly it will—under its interpretation, and 
the interpretation of the Interstate Commission, of the Interstate 
Commission’s order of September 4, 1956—unless enjoined by us 
in this proceeding, entirely ignore, and thus completely nullify the 
effect of, the Arkansas Commission’s fluxing stone rate order of 
May 3, 1956, all without consideration, evidence or findings. 

Our conclusion is, and we hereby hold, that the order of the 
Interstate Commission of September 4, 1956, here under attack, 
is valid and enforceable, except to the extent that it does, or may, 
affect the Arkansas Commission’s fluxing stone rate order of May 
3, 1956, and in that respect and to that extent it is invalid and 
should be enjoined... . 





List of New Members 


Margaret P. Allen, (A), 1138 Transportation Bldg., Philadelphia 4, Pennsylvania. 

Wilbur J. Barnes, (A), ae Sixteenth Street, N. W., Washington 6, D.C. 

E. W. Butler, Jr., (B), T , C. G. Willis Inc., P. O. Box > Paulsboro, New Jersey. 

Herbert M. Canter, (A), AE Crawford Ave., Syracuse, N. 

B. H. Davidson, (A), Peninsula Bank Building, Ishpeming, V Michiga 

E. Griffith Dodson, Jr., (A), Dodson, Pence & Coulter, i2 State "ane City Bldg., 
Roanoke, Virginia. 

Paul F. Evans, (B), 913-23rd Street, N. W., Canton 9, Ohio. 

om R.. Farnen, (B), Northern Pacific Ry. Co., 906 Northern Pacific Bldg., St. Paul 
, Minnesota. 

Charles H. Hudson, Jr., (A), 407 Broadway National Bank Bldg., Nashville 3, 
Tennessee. 

Bernard Hulkower, (A), = b Lcoinapee Ave., New York 17, N. Y. 

George C. Janicki, (B), A , Delco Products Div., G M C, 329 East First St., 
Dayton 1, Ohio. 

Frank H. Kaprive, (B), yg Chemicals & Controls, Inc., 323 Fourth Avenue, P. O. 
Box 1346, Pittsburgh Pennsylvania. 


Gilbert H. King, (B), Div. Operations Mgr., O. K. Trucking Co., 1310 South West 
St., Indianapolis, Indiana. 

Ray J. Kyle, (B), Ass’t Mgr., Petroleum Rate Dept., Phillips Petroleum Co., 659 
Adams Building, Bartlesville, Oklahoma. 

oe Lundquist, (B), Oakite Products, Inc., 19 Rector Street, New York 6, 


John F. McMahon, (B), Rate Analyst, Kaiser Aluminum & Chemical Corp., 1924 
Broadway, Oakland 12, California. 

Thomas J. O’Donnell, (A), 9 Central Street, Lowell, Massachusetts. 

Samuel Rubenstein, (B), A. G. F. A., The Minneapolis & St. Louis Railway Co., 
111 East Franklin Avenue, Minneapolis 4, Minnesota. 

William M. Serbine, (A), Special Ass’t Attorney General, 102 State Capitol, St. 
Paul 1, Minnesota. 

James F. Silar, (B), A. G. T. M., Motor Freight Express, 550 East King Street, 
York, Pennsylvania. 

Carl T. Smith, (B), 1204 Chestnut St., Forrest City, Arkansas. 

Emil M. Sturzenegger, (B), T. M., Northwestern Refining Co., P. O. Box 248, 
St. Paul Park, Minnesota. 

Francis J. Walsh, (B), 48 yompniees St., Rockville Centre, N. Y. 

William J. Walsh, (B), A. T. M., Sylvania Electric Products, Inc., 60 Boston Street, 
Salem, Massachusetts. 

Joseph W. Watson, (B), G. T. M., Motor Freight Express, 550 East King Street, 
York, Pennsylvania. 

J. E. Yocham, (B), Texas & New Orleans Railroad Co., 816 Southern Pacific Bldg., 
Houston |, Texas. 


CORRECTION 


In the December issue of the Journal we incorrectly showed Mr. G. H. Leonard 
as a non-lawyer practitioner, instead of as General Counsel, Acme Fast Freight, Inc., 
2 Lafayette Street, New York 7, N. Y. 


REINSTATED 


bee G. Burnette, (A), 1104-5 Peoples National Bank Building, Lynchburg, 

irginia. 

John F. Dargin, Jr., (A), Suite 406, 18 Tremont Street, Boston, Massachusetts. 

Carl A. L. Running, (B), T. M., Ekco Products Company, 1949 North Cicero Avenue, 
Chicago 39, Illinois. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Lawrence Petersen, President, G.T.M., Eastern Gas & Fuel Asso- 
ciation, 250 Stuart St., Boston 16, Massachusetts. 


Akron 
James E. Haydon, Chairman, Mgr., Commerce Dept., Eastern Cen- 
tral Motor Carriers Association, 207 East Tallmadge Ave., Akron 10, 
Ohio. 
Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 
Atlanta 
Dr. John H. Goff, Chairman, School of Business Administration, 
Emory University, Emory University, Georgia. 


Baltimore Chapter 


Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 


Chicago Chapter 


A. E. Leitherer, Chairman, Ass’t Gen’] T. M., Allied Mills, Inc., 
Rm. 3400, 141 West Jackson Boulevard, Chicago, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


Cleveland Chapter 
Kenneth J. Sutherell, Chairman, Assistant to T. M., Sherwin- 
Williams Co., 101 Prospect Avenue, Cleveland 1, Ohio. 
Meets: Quarterly on Third Tuesday of the month. 


Rocky Mountain Chapter 


Dorsey O. Ruthrauff, Chairman, Asst. to T. M., American Crystal 
Sugar Company, Boston Building, Denver 1, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Buch chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, Journal). (Dues have been raised to $2.00 per 
member) 
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District of Columbia Chapter 


Eugene T. Liipfert, Chairman, 2001 Massachusetts Avenue, N. W., 
Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Florida 


T. C. Maurer, Chairman, G. T. M., National Container Corporation, 
P. O. Box 1620, Jacksonville 1, Florida. 


Kansas City, Missouri, Chapter 

R. H. Prevette, Vice-President, c/o Dewey Portland Cement Com- 
pany, P. O. Box 767, Kansas City 12, Missouri. 

Mects: 6:00 P. M., on the first Wednesday of each month except July 
and August in the Transportation Department of the Kansas City Cham- 
ber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 
Robert H. Stahlheber, Chairman, Commerce Attorney, Missouri 
Pacific Lines, 13th & Olive Streets, St. Louis 3, Missouri. 
Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out-of-town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 
Arthur A. Arsham, Chairman, Singer Building, 149 Broadway, 
New York 6, N. Y. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 8:00 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


Ninth District Chapter 


Charles G. Wise, President, Minnesota & Ontario Paper Co., 500 
Investors Bldg., Minneapolis 2, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


North Carolina 
Emory B. Ussery, Chairman, Security Federal Building, Columbia 
1,8. C 
Oklahoma 


R. J. Andress, Chairman, Executive Vice President, Service Pipe 
Line, Tulsa, Oklahoma. 
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New Eastern-Central Pennsylvania Chapter Formed 


On Thursday, January 17, members met in the Lancaster County 
National Bank Building, Lancaster, Pennsylvania and formed a new 
Chapter known as the Eastern-Central Pennsylvania. 

The following were elected officers of the new group: 


Chairman, A. R. Brobst, Chief Traffic Analyst, Armstrong Cork Com- 
pany, Lancaster, Pa. 

Vice-Chairman, O. A. DeCroce, G. T. M., Armstrong Cork Company, 
Lancaster, Pa. 

Secretary-Treasurer, H. F. Parmer, A. T. M., Lancaster Transportation 
Co., Lancaster, Pa. 


Executive Committee 


W. Green, Attorney-at-Law, Harrisburg, Pa. 

G. Wiemeyer, A. G. T. M., Motor Freight Express, York, Pa. 

D. Flowers, T. M., New Holland Machine Company, New Holland, Pa. 
W. Janowski, Eastern Weighing & Inspection Bureau, Reading, Pa. 


The officers of the national association congratulate our Eastern- 
Central Pennsylvania members and wish much success for the newly 
created Chapter. 


A. 
H. 
C. 


Greater Philadelphia Chapter 


Robert B. Einhorn, Chairman, Suite 1540-47, Philadelphia Savings 
Fund Building, 12 South 12th Street, Philadelphia 7, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. Out-of-town members are cor- 
dially invited. 

Pittsburgh Chapter 

Charles M. Donley, Chairman, Manager, Chas. Donley & Associates, 
34 Market Place, Pittsburgh 22, Pennsylvania. 

Meets: At call of Chairman. 


Rhode Island 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. L 
Amarillo, Texas 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 
Sabine Area, Texas 


John H. Benckenstein, President, 915 Goodhue Building, Beau- 
mont, Texas. 

Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas 


C. S. Edmonds, Chairman, Fort Worth Club Building, Ft. Worth, 
Texas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 
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South Texas 
F. G. Robinson, Chairman, T. M., Galveston Wharves, Galveston, 
Texas. 
Puget Sound 


Stephen A. Cole, Chairman, 8250-42nd Street, N. E., Seattle 15, 
Washington. Meets evenings, first Tuesday of each month. 


San Francisco Chapter 
Roger H. Druehl, Chairman, Market Street Van & Storage, Inc., 
1875 Mission Street, San Francisco, California. 
A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 


Southern California Chapter 
A. E. Norrbom, Chairman, 1203 Fair Oaks Avenue, South Pasadena, 
California. 
Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially invited to attend. 


Richmond, Virginia Chapter 


Herndon P. Jeffreys, Jr., Chairman, 1138 Mutual Building, Rich- 
mond 19, Virginia. 


Southeastern Wisconsin Chapter 
Richard L. Fisher, Chairman, T. M., Red Star Yeast & Products Co., 
221 East Buffalo St., Milwaukee 1, Wisconsin. 
Meets: Second Wednesday of each month, September through June, 
at the Elk’s Club, Milwaukee, at 7:30 P. M. Out-of-town members are 
cordially invited. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Outline of Study Course in Practice and Procedure before the 
I. C. C.—Revised 1948 Edition—by Warren H. Wagner, Esq. 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland 


Code of Ethics 


Cost and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
Samuel T. Towne, D. M. Steiner, John R. Turney, E. S. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith ~__ 


Supreme Court Decisions Important to the I. C. C. and Abstracts 
of 39 Important Decisions Since 1939. This booklet contains 
256 Supreme Court Decisions, among which are 172 decisions 
eS Ol TIO: Be Gh Ge. acinnenninnneieuisntidnneeiocminle 


Relief from 4th Section of the Interstate Commerce Act by J. M. 
Fiedler, Examiner. This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long- 
and-short haul and aggregate-of-intermediate provision of 
Section 4, and contains many citations relating to each 
situation 


Fair Reward and Just Compensation, Common Carrier Service, 
Standards Under the Interstate Commerce Act by Clyde B. 
Aitchison. In this book, a comprehensive but concise work, 
former Commissioner Aitchison, for the first time, has authori- 
tatively analyzed and determined what standards are prop- 
erly applicable in determining the reasonable level of carrier 
charges 


286 Abstracts of Supreme Court Decisions, W. J. Myskowski. 
This book contains the abstracts of 286 decisions of the United 
States Supreme Court bearing upon the work of the Inter- 
state Commerce Commission and interpreting the provisions 
not only of the Interstate Commerce Act but also of the sup- 
plementary acts 


1955 Supplement to Abstracts of Supreme Court Decisions. 
W. J. Myskowski. This Supplement brings up to date the 
original book of 286 Abstracts. It covers the period 1953 
through June, 1956 


Consolidated Current Index to I. C. C. Decisions contains an 
Index to all I. C. C. Decisions (printed and unprinted) from 
January 1951 through January 1954 
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OPER: 
ASSOCIATION OF ; 
INTERSTATE COMMERCE COMMISSION 
PRACTITIONERS 


District 1—Maine, New Hampshire, Vermont, Massachusetts if : 
and Rhode Island. ee 


District 2—Connectieut, New York and New Jersey. 


District 3—Pennsylvania (Eastern half), Maryland, Delaware 
and District of Columbia. 


District 4—Pennsylvania (Western half), Ohio and Weat 
Virginia. 


District 5—Virginia, North Carolina and South Carolina. 
District 6—Georgia, Alabama and Florida. 

District 7—Kentucky, Tennessee and Mississippi. 

District 8—Michigan, Indiana and Tlinois. 


District 9—Wiseonsin, Minnesota; North Dakcta and Sonth 
Dakota. 


District 10—Iowa, Missouri, Nebraska and Kansas. 
District 11—-Arkansas, Oklahoma and Louisiana. 
District 12—Texas. 

Distriet 13—Wyoming, Co)~rado and New Mexico. 
District 14—Montana, Idaho and Utah. 

Distriet 15—Washington and Oregon. 


Distrist 1¢—California, Nevada mua Arison. 





